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PREHEARING STIPULATION 


Counsel for the respective parties to the above-entitled appeal 


hereby stipulate as follows: 


I. 


(1) 


The questions presented by this appeal are as follows: 


Whether the Commission erred in this license revocation 
proceeding in failing to give Appellant the prior written 
notice and opportunity to demonstrate or achieve compliance 
required by Section 9(b) of the Administrative Procedure Act. 
Whether the facts alleged in the Order to Show Cause and the 
findings of fact made by the Commission after hearing are 
sufficient to support an Order of Revocation under Section 
312(a)(2) and Section 312(a)(3) of the Communications Act of 
1934, and whether the conclusions drawn by the Commission 
from such findings are arbitrary, erroneous, or unlawful. 
Whether the Commission erred in finding that two treasure 
hunts conducted by KWK were fraudulent and ground for rev- 
ocation of its license. | 

Whether the Commission erred in imputing the conduct of 
the station's general manager to the licensee and whether 
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the conduct, even if imputed to the licensee, would constitute 
fraud, and, if so, whether a broadcast license can properly be 
revoked under Sections 312(a)(2) and (3) of the Communications 
Act by reason of such conduct. 

Il. The Joint Appendix will be filed within ten days after the filing 
of appellant's reply brief, if any, or in any event within twenty-five days 
after the filing of appellee's brief. The official reports of the examiner's 
initial decision of September 17, 1962, the Commission's decision of May 
29, 1963, and the memorandum opinion and order of October 31, 1963 de- 
nying reconsideration will be incorporated in the Joint Appendix. Refer- 
ences to these decisions in the briefs of the parties will be to the pages 
of the official reports. All other record references in the briefs of the 
parties will be to the pages of the original record. In the printing of the 
Joint Appendix, the page numbers of the original record will be included 
in a manner which will make it convenient for the Court to locate record 
references. 

Respectfully submitted, 


Daniel R. Ohlbaum /s/ Jack P. Blume, 

Associate General Counsel “ 

Federal Communications /s/ Emil N. Levin, 
Commission /s/ Arthur M. Solomon, 


Attorneys for Appellant, 
December 11, 1963 KWK Radio, Inc. 


PREHEARING ORDER 


Before: Bazelon, Chief Judge, 
in Chambers. 

Counsel for the parties in the above-entitled case having submit- 
ted their stipulation pursuant to Rule 38(k) of the General Rules of this 
Court, and the stipulation having been considered, the stipulation is here- 
by approved, and it is 


[R. 1] 
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ORDERED that the stipulation shall control further proceedings in 
this case unless modified by further order of this court, and that the 
stipulation and this order shall be printed in the joint appendix herein. 


Dated: December 19, 1963 


[R. 1] 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 
FCC 60- 1273 
In the Matter of | 95373 


Revocation of License of 
KWK Radio, Inc., for DOCKET NO. 13827 
standard broadcast 
Station KWK, St. Louis, 

Missouri 


ORDER TO SHOW CAUSE 


The Commission having under consideration (1) the outstanding 
license issued to KWK Radio, Inc., authorizing it to operate Station KWK 
in the public interest, convenience and necessity on the frequency of 
1380 ke at St. Louis, Missouri; (2) various complaints with respect to 
the conduct of contests over the facilities of Station KWK; and (3) the 
Commission's inquiry into said complaints; and | 

IT APPEARING, That during each of the periods from June 24, 
1960 to July 18, 1960, and from July 25, 1960 to August 15, 1960, Sta- 
tion KWK conducted a treasure hunt in which the prizes were $1,000 
and $1,500, respectively; that in each case the prize was not hidden 

until the latter part of the period; and that consequently it was impos- 
sible for any person to find the prize during a substantial portion of 
each period; and 

IT FURTHER APPEARING, That in KWK Bonus Club contests, 
broadcast by Station KWK, the holder of the winning number was 
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required to call a special telephone number within 60 seconds, but that 
said number was busy approximately half of the time on regular station 
business, and that consequently it was not unusual, for the Bonus Club 
"winner" to fail to complete the required telephone call; and 

IT FURTHER APPEARING, That prizes of vacation trips and mer- 
chandise offered to winners of Bonus Club contests were not as repre- 
sented in broadcasts; that despite knowledge of such misrepresentation 
Station KWK continued to deal with the same advertiser, a travel agency; 
and that in several instances winners were inconvenienced as a result of 
such misrepresentations; and 

IT FURTHER APPEARING, That said licensee's outstanding li- 
cense provides that "The licensee shall, during the term of this license, 
render such broadcasting service as will serve public interest, conven- 
ience, or necessity to the full extent of the privileges herein conferred”; 
and 


[R. 2] 


IT FURTHER APPEARING, That in conducting said treasure 
hunts and Bonus Club contests, Station KWK was not serving the public 
interest, convenience, or necessity; that it was operating contrary to 
the public interest, convenience and necessity, and was perpetrating a 
fraud on its listeners; that such operations constitute conditions which 
would warrant the Commission in refusing to grant a license or permit 
to the said licensee on an original application; and that said licensee 
has willfully and repeatedly failed to operate substantially as set forth 
in its license; 

IT IS ORDERED, This 2nd day of November, 1960, pursuant to the 
provisions of Sections 312(a)(2), 312(a)(3) and 312(c) of the Communica- 
tions Act of 1934, as amended, that KWK Radio, Inc., is DIRECTED TO 
SHOW CAUSE why an order revoking its license for standard broadcast 
Station KWK, St. Louis, Missouri, SHOULD NOT BE ISSUED, and to ap- 
pear and give evidence with respect thereto at a hearing” to be held in 


[R. 2] 
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St. Louis, Missouri at a time and place to be specified by subsequent 
order, said time in no event to be less than 30 days after receipt of this 
Order; and 
IT IS FURTHER ORDERED, That the Secretary of the Commission 
send a copy of this Order by Registered Mail-Return Receipt Requested 
to the said KWK Radio, Inc. | 


FEDERAL COMMUNICATIONS 
[Seal] COMMISSION 


[Ret. Rec. Req. Fee Paid] /s/ Ben F, Waple 
Acting Secretary 


Released: November 3, 1960 [Registered - 50764] 


Section 1.62 of the Commission's Rules provides that a licensee, in 
order to avail itself of the opportunity to be heard, shall, in person or 
by its attorney, file with the Commission, within thirty days of the re- 
ceipt of the order to show cause, a written statement stating that it will 
appear at the hearing and present evidence on the matter specified in 
the order. In the event it would not be possible for respondent to appear 
for hearing in the proceeding if scheduled to be held in St. Louis, Mis- 
souri, it should advise the Commission of the reasons for such inability 
within five days of the receipt of this Order. If the licensee fails to file 
an appearance within the time specified, the right to a hearing shall be 
deemed to have been waived. Where a hearing is waived, a written state- 
ment in mitigation or justification may be submitted within thirty days 
of the receipt of the order to show cause. If such statement contains, 
with particularity, factual allegations denying or justifying the facts upon 
which the show cause order is based, the Hearing Examiner may call 
upon the submitting party to furnish additional information, and shall re- 
quest all opposing parties to file an answer to the written statement 
and/or additional information. The record will then be closed and an 
initial decision issued on the basis of such procedure. Where a hearing 
is waived and no written statement has been filed within the thirty days 
of the order to show cause, the allegations of fact contained in the order 
to show cause will be deemed as correct and the sanctions specified in 
the order to show cause will be invoked. 


[R. 14] 
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[R. 14] 
[Rec'd-FCC-Nov. 23, 1960] 


REQUEST FOR A BILL OF PARTICULARS 


KWK Radio, Inc., by its attorneys, hereby requests the Commis- 
sion to furnish it with particulars concerning the allegations, charges 
and conclusions made by the Commission in its Order to Show Cause 
released November 3, 1960. In support thereof, the following is submit- 
ted: 

1. This proceeding was initiated in a most unusual -- and most 
unfair -- fashion. The first -- and to date the only -- official notifica- 
tion which the licensee has received as to the institution of, and the scope 
of, this proceeding has been the Commission's Order to Show Cause. 
Thus, the long-established custom of the Commission to forward copies 
of any complaints received by it to the licensee, with an opportunity be- 
ing afforded to the latter to reply thereto, was not observed in this case. 
Moreover, the Commission did not issue a Section 309(b) or any other 
type of pre-hearing letter, such as that required by Section 9(b) of the 
Administrative Procedure Act, advising the licensee of the particular 
matters under the Commission's scrutiny and affording said licensee 
an opportunity to be heard thereon before the Commission did proceed 
against the license. Not only was the licensee not apprised of the facts 
in advance of the designation for hearing, but the Commission's Order 
to Show Cause contains only the vaguest and most general allegations 
as to the nature of the charges against which the licensee of KWK must 
defend itself. The licensee knows only that the Commission proceeded 
on the basis of some unspecified complaints regarding contests which 
were run by the station. It has no information as to the time, place or 
contest incidents upon which the Commission relied. It is impossible 
to prepare to defend against unknown charges. 
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[R. 15] 

2. In summary, this entire proceeding has thus far been shrouded 
in mystery to an extent which is most, most unusual in Commission prac- 
tice. The licensee of Station KWK honestly believes that the Commission 
has proceeded in error and that, if afforded a reasonable opportunity to 
present the true facts, it can demonstrate this error. However, in order 
for the licensee to defend itself, it must know more about the incidents 
and other facts which form the basis of the Commission's allegations and 
charges. What is needed are certain specifics or particulars, such as 
those which are detailed in the attached list. It is respectfully submitted 
that only by the grant of this request in full will the licensee be afforded 
that measure of due process to which it is entitled before the Commis- 
sion invokes its most severe sanction -- revocation of license. 

3. Although Part I of the Commission's Rules does not specifical- 
ly provide for a furnishing of a Bill of Particulars, there is ample prece 
dent therefor both in the practice of the Federal Courts and! in the Com- 
mission's own practice. For example, the Federal Rules of Civil Pro- 
cedure contain extensive pre-trial devices which enable the litigants to 
learn the specifics of the other party's case well in advance of the actual 
trial. (See, for example, Rule 16, Rules 26-37, and Rule 56). Even in 
criminal cases, the Federal Rules of Criminal Procedures contain pro- 
visions under which the defendant may obtain a Bill of Particulars in 
advance of trial which will enable him to adequately prepare his defense. 
(See Rule 7(f)). The Commission itself, on numerous occasions, has 
supplied particulars to a licensee who is a party to a license renewal or 
revocation proceeding. For example, as early as 1947, in the first 
WMEX renewal case, the General Counsel made available to the licen- 
see's counsel a copy of the investigative report upon which the Commis- 
sion had proceeded. Recently, in the Lamb case (Dispatch, Inc.) and 


very recently in the Howard W. Davis case (Walmac Co., Docket No. 


13289), the Commission supplied particulars so as to enable the licensee 
to adequately prepare his defense, and it did so despite the: fact that the 


[R. 15] 
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licensee in each of these cases had received pre-designation letters, ad- 
vices, and/or decisions which put it on notice as to the nature and scope 
of the charges involved. KWK Radio, Inc. is 


[R. 16] 
entitled to no less consideration from the Commission. A first step in 
that direction would be supplying it with the particulars requested here~- 
in. 

4. The revocation hearing is presently scheduled to begin on De- 
cember 14, 1960, in St. Louis, Missouri. The licensee is willing and 
anxious to go to hearing on that date, so that it may vindicate itself at 
the earliest possible time. Accordingly, if the Bill of Particulars re- 
quested herein is to be supplied it must be received at a date sufficiently 
in advance of the hearing to be useful and to meet the due process re~- 
quirement for a full and fair hearing. Only in this way can the licensee 
be afforded an opportunity to investigate each of the incidents involved 
and to prepare its defense thereto. Accordingly, it is requested that 


any Order herein directing the supplying of this Bill of Particulars 


should provide that the same be supplied to KWK on or before Decem- 
ber 4, 1960, which is only 10 days before the date when the hearing is 
scheduled to commence. If, in order to meet this deadline, it is neces- 
sary for the Commission to dispense with its usual four-day rule and to 
cut short the time within which the Chief of the Broadcast Bureau may 
reply to this pleading, then this should be done, because the ends of jus- 
tice so demand. 

WHEREFORE, it is respectfully requested that the Commission 
forthwith enter an Order herein requiring the Chief of the Broadcast 
Bureau to supply KWK Radio, Inc. on or before December 4, 1960, with 
the Particulars requested in the attached list. 

Respectfully submitted, 
1735 DeSales St.,N.W. KWK RADIO, INC. 
Washington 6, D.C. By /s/ Robert M. Booth, Jr. 
Fly, Shuebruk, Blume & By /s/ Jack P. Blume 


Gaguine, 1612 K Street, N.W. 
November 23,1960 Its Attorneys 


9 
[R. 17] 


List of Particulars Requested” 

(1) Par, 1 - A list of all of the complaints that the Commission 
had "under consideration" at the time of the adoption of its Order of 
November 3, 1960, including the following particulars with respect to 
each: (a) the name and address of each complainant; (b) the date and 
time of each program or other incident complained of; (c) the date of 
the complaint to the Commission and (d) whether said complaint was 
oral or in writing; if in writing, supply a copy thereof, and ne oral, state 
the substance of said complaint. ! 

(2) Par. 1 - Particulars concerning "the Commission’ s inquiry 
into said complaints", including: 

(a) The date, time and place of the Commission inquiry into 
each complaint and the name, address and title of the Commission 
employee or other individual who conducted each such inquiry; 

(b) A summarization of the facts obtained by the Commission 
as the result of its investigation of each complaint, and 

(c) Copies of all documents, affidavits, statements, or other 
written evidence obtained by the Commission during the course of 
its investigations. | 
(3) Par. 2 - The specific dates involved in the Commission's 

phrases "the latter part of the period" and "during a substantial portion 
of each period”. | 

(4) Par. 3 - The facts relied upon by the Commission to support 
its statement that "said number was busy approximately half of the 
time. . .", including the date and times of all the calls which were made, 


and the date and times of those specific calls which are alleged not to 


have been completed because the line was busy. 

(5) Par. 4 - Particulars concerning the vacation trips and prizes 
which allegedly were not as represented in KWK broadcasts, including: 
a list | 


[R. 17] 


5 For convenience, each request herein is keyed to a particular para- 
graph of the Commission's Order to Show Cause. The paragraphs of 
that Order have been numbered in sequency and are referred to herein 
as Par. 1, 2, etc. 


[R. 18] 


of each prize or vacation trip involved, the date same was awarded by 

the station, the name and address of the winner of each, the date on which 
it was determined, and the facts relied upon to support the allegation that 

the prize or trip was not as represented; a list of the particular instances 
in which winners were inconvenienced and the facts relied upon in connec- 
tion with each such instance. 

(6) Par. 6 - The basis upon which the Commission has concluded 
that the promotion of Station KWK with treasure hunts and Bonus Club 
contests is not in the public interest. If the Commission's conclusion is 
based upon a violation of law, state the statute and the specific section 
thereof alleged to have been violated. 


(7) Par. 6 - Set forth the specific facts replied upon by the Com- 


mission in concluding that a fraud was perpetrated upon KWK's listeners. 

(8) Par. 6 - Set forth the specific provision or provisions of the 
KWEK license which are alleged to have been violated and set forth the 
facts relied upon by the Commission in reaching its conclusion that the 
alleged violation of the terms of the KWK license was willful and repeat- 
ed. 


[Certificate of Service] [R. 19] 


o [R. 49] 


' 2B 
FCC 61-240 
99657 


[R. 49] 


MEMORANDUM OPINION AND ORDER 


By the Commission: Commissioner Lee absent; Commissioner King 
concurring in part and dissenting in part and is- 
suing a statement. 

1. The Commission has before it for consideration (1) Request 
for a Bill of Particulars filed November 23, 1960, by KWK Radio, Inc. 
(KWK), (2) Broadcast Bureau's Response to Request for Bill of Particu- 
lars, filed December 2, 1960, and (3) KWK's Reply to Broadcast Bureau's 
Response, filed December 16, 1960. | 

2. By Order released November 3, 1960, KWK was directed to 
show cause why an order revoking its license should not be issued. The 
Order is based on various complaints about KWK’s conduct of treasure 
hunts and Bonus Club contests. KWK is charged with conduct contrary 
to the public interest, convenience and necessity, and with wilfully and 
repeatedly failing to operate substantially as set forth in its license. 

3. By its motion for a Bill of Particulars, KWK seeks: (1) a list 
of complainants with particulars as to each complainant and the matter 
complained of; (2) a list of the Commission's investigations with par- 
ticulars as to the investigator and what was learned, together with copies 
of documents obtained; (3) the specific dates for matters complained of; 
(4) particulars on each prize and trip allegedly misrepresented: and 
(5) the facts and law relied on by the Commission to support its conclu- 
sions - (a) that the telephone was busy half of the time, (b) that promo- 
tion of treasure hunt and Bonus Club contests is not in the public inter- 
est and (c) that a fraud was perpetrated on KWK's listeners. 

4, KWK argues that it has been deprived of its right to be heard 
before the Commission proceeded against it because of the Commission's 
failure to give notice under Section 309(b) of the Communications Act of 
1934, under Section 9(b) of the Administrative Procedure Act, or Sections 


1.61 and 1.62 of the Commission's Rules. KWK urges as a precedent the 
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application of the discovery rules of the Federal Rules of Civil Proce- 
dure. KWK further argues that the grant of its Bill of Particulars will 
enable it to investigate the facts and prepare its refutation of such 
charges or perhaps stipulate the facts in advance of hearing and thus 
limit the hearing. 


[R. 50] 


5. The Administrative Procedure Act contains no provision for 
pre-trial discovery in the administrative process and the provisions of 
the Federal Rules of Civil Procedure do not apply to administrative pro- 
ceedings. 1 Davis, Administrative Law Treatise 588. The case does 
not involve an application and Section 309(b) of the Communications Act 
is inapplicable. While Section 9(b) of the Administrative Procedure Act 
and Section 1.62 of the Commission's Rules would, under appropriate 
circumstances, accord KWK an opportunity to demonstrate or achieve 
compliance, these provisions do not apply in view of the charge of wil- 
fullness asserted by the Commission in its Order to Show Cause. See 
The Northern Corp. (WMEX), 4 RR 333, 339 (1948). Nor is it our view 
that to furnish KWK with more detailed information at this time would 
facilitate the disposition of the proceeding. Dispatch, Inc. (WICU), 10 
RR 1190, 1191 (1954). 

6. We have consistently held that licensees are not entitled to 
production of complaints furnished a Commission's investigator in the 
course of his official duties. Mid-South Broadcasting Co., 12 RR 1447 
(1955); Nevada Telecasting Corp. (KAKJ), 16 RR 220 (1957). 

7. KWK's right to adequately prepare its defense will be satis- 
fied by granting to KWK sufficient time during the course of the hear- 
ing to enable it to prepare its defense to evidence adduced by the Com- 
mission, if the Examiner should find KWK to be surprised or otherwise 
not in a position to adequately prepare its defense. 


[R. 51] 
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ACCORDINGLY, IT IS ORDERED, This 23rd day of February, 1961, 
that the Request for a Bill of Particulars, filed by KWK Radio, Inc. IS 
DENIED. 


FEDERAL COMMUNICATIONS 
[Seal] COMMISSION * 


/s/ Ben F. Waple 
Acting Secretary 


Released: February 27, 1961 


* See attached Statement of Commissioner King 
[Ret. Rec. Req. Fee Paid] [Certified Mail No. 97360] 
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STATEMENT OF COMMISSIONER KING, CONCURRING 
IN PART AND DISSENTING IN PART 


In Paragraph 3 of the Memorandum Opinion and Order adopted by 
a majority of my colleagues, the several requests for information made 


by the respondent are summarized. I concur with the majority that re- 
quests numbered (1), (2), and (5) should not be granted but dissent to the 
denial of requests numbered (3) and (4). 

Request (3) relates to the charge contained in the Order to Show 
Cause: "That in KWK Bonus Club contests, broadcast by Station KWK, 
the holder of the winning number was required to call a special telephone 
number within 60 seconds, but that said number was busy approximately 
half of the time on regular station business, and that consequently , it was 
not unusual for the Bonus Club 'winner' to fail to complete the required 
telephone call." 

Respondent asks for "The facts relied upon by the Commission to 
support its statement that 'said number was busy approximately half of 
the time . . .," including the date and times of all the calls which were 
made, and the date and times of those specific calls which are alleged 


not to have been completed because the line was busy." 


[R. 51] 
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Request (4) relates to the charge in the Order to Show Cause: 
"That prizes of vacation trips and merchandise offered to winners of 
the Bonus Club contests were not as represented in broadcasts; that 
despite knowledge of such misrepresentation Station KWK continued to 
deal with the same advertiser, a travel agency; and that in several in- 
stances winners were inconvenienced as a result of such misrepresen- 
tations.” 

Respondent requests "Particulars concerning the vacation trips 
and prizes which allegedly were not as represented in KWK broadcasts, 
including: A list of each prize or vacation trip involved, the date same 
was awarded by the station, the name and address of the winner of each, 
the date on which it was determined, and the facts relied upon to support 
the allegation that the prize or trip was not as represented; a list of the 
particular instances in which winners were inconvenienced and the facts 
relied upon in connection with each such instance." 

In my opinion, both of the above requests should be granted. How 
can respondent prepare to disprove the charge that Bonus Club winners 


were unable to call, unless he knows by whom and when the calls were 


attempted to be made? How can he prepare to disprove a charge of mis- 
representation, unless he knows what the representation was, to whom it 


was made and wherein it is claimed to have been false? 


[R. 52] 

The majority recognizes that when such details become known to 
the respondent during the course of the hearing, through the introduction 
of evidence by Commission counsel, it may need time to investigate and 
develop its evidence in opposition thereto. In such case, the Hearing 
Examiner is authorized to allow whatever continuance may be necessary. 
A much preferable arrangement, in my opinion, is to supply the neces- 
sary information in advance, so that the hearing may proceed in an order- 


ly manner, without interruption and delay. 


_[R. 202-B] 
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STIPULATION 


The following stipulation of facts has been entered into by counsel 
for KWK Radio, Inc., and the Hearing Division, Broadcast Bureau, Fed- 


eral Communications Commission. 


Station KWK, Its Officers, Directors 
and Stockholders 


Radio Station KWK is licensed to operate on 1380 kc with 5 kw 
power, unlimited time, employing a directional antenna at night. This 
station has been in operation in St. Louis since 1927 and has been li- 
censed to KWK Radio, Inc. since 1958. The latter corporation is a whol- 
ly-owned subsidiary of the Milwaukee Broadcasting Company, which is the 
licensee of standard broadcast station WEMP, Milwaukee, Wisconsin. 

Seven of the eight stockholders of Milwaukee Broadcasting Com- 
pany, owning in the aggregate approximately 91% of the stock, devote 
their full | 


[R. 202-B] 
time to the operation of the Milwaukee and St. Louis stations. The follow- 
ing are the officers, directors and stockholders of the Milwaukee Broad- 


casting Company: 
Duties at | Percent 

Name Office WEMP _' Stock 
Andrew M. Spheeris President & Director President | 23.42% 


Hugh K. Boice, Jr. Vice President & General Manager 16.23% 
Director 

John C. Gagliano Treasurer & Director Commercial 18.02% 
Manager 


Thomas T. Dyson Ass't. Secretary & Assistant Com- 14.41% 
Director mercial Manager 


Suzayne C. Cleaveland Secretary, Assistant Comptroller 9.01% 
Treasurer & Director 


Rolland E. Paske Chief Engineer 5.40% 
Earl W. Gillespie, Jr. Sports Director 4.50% 


[Estate of] Mrs. Robert 
LaFollette, Jr. 9.01% 


[R. 202-B] 
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All of the above are residents of the Milwaukee area, except Mrs. La- 
Follette, who lives in Madison, Wisconsin. In purchasing their stock in 
Milwaukee Broadcasting, Messrs. Boice, Gagliano, Dyson, Paske and 
Gillespie and Mrs. Cleaveland invested their past earnings and savings. 
When they purchased control of KWK in 1958 and later provided addi- 
tional financing, some of the stockholders (with the exception of Mrs. 
LaFollette), pledged their Milwaukee stock and other personal property 
and savings as collateral. 


[R. 202-C] 
The officers and directors of KWK Radio, Inc. are as follows: 
Name Office 


Andrew M. Spheeris President and Director 
Hugh K. Boice, Jr. Vice President and Director 
John C. Gagliano Treasurer and Director 


William T. Jones, Jr. L Director 


Suzayne C. Cleaveland Secretary and Assistant 
Treasurer 


Thomas T. Dyson Assistant Secretary 


Mr. William T. Jones, Jr., an insurance man, is a resident of St. 
Louis, Missouri. As previously indicated, all of the other above officers 
and directors reside in Milwaukee. From March 8, 1960, to May 22,1961, 
William L. Jones, Jr., then General Manager of KWK, served as a Vice- 
President. When his contract as General Manager was terminated by ac- 
tion of the Board of Directors on May 22, 1961, he was removed as a 
Vice-President. 


Supervision and Control of KWK 


As a subsidiary of Milwaukee Broadcasting Company, KWK Radio, 
Inc., is controlled by the eight stockholders of Milwaukee. Mr. Spheeris, 
as President of both companies, is responsible for over-all supervision 
of the management and operation of Station KWK. 


| [R. 202-D] 
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Cooperation by KWK 
| 

From the very start of the Commission's investigation, counsel for 
KWK has cooperated fully with the Commission in its attempts to ascer- 
tain | 


William T. Jones, Jr., a director of KWK Radio, Inc., and William 


L. Hones! Jr., former General Manager of KWK, are not related. Wil- 
liam T. Jones, Jr. was one of the former KWK stockholders who original- 
ly retained a minority interest when Milwaukee acquired control of the 
station in 1958.- 


| 
[R. 202-D] | 
all of the relevant and material facts. When the Commission's investi- 
gator first visited St. Louis in August of 1960, KWK made available all 
of its records, and permitted him to examine any records he desired. 
When an affidavit was requested of KWK's then General Manager, Wil- 
liam L. Jones, Jr., concerning the operation of the bonus club and treas- 
ure hunts, this was submitted. Even after the case was set for hearing, 
when two attorneys of the Hearing Division of the Commission’ s Broad- 
cast Bureau visited the station in January of 1961, they were permitted 
to interview any employee. | 


The KWK Bonus Club 
Late in 1958, the management of Station KWK decided upon a sta- 
tion promotion to be known as the "KWK Bonus Club". This promotion 
had as its objective the attracting of listeners to the station by the award- 
ing of prizes and the holding of these listeners by both the quality of KWK"'s 
programming and the prizes. | 


A - The Plan of Operation 
The idea for the bonus club promotion sprang from the apparently 
successful operation of similar bonus clubs by other stations, including 
one in Milwaukee -- not WEMP -- and two in St. Louis. The proposal 
was approved by Mr. Spheeris, the licensee's President. | 


[R. 202-D] 
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Cards were printed, which were divided into two sections, each 
bearing the same serial number. These were distributed to the public 
by mail, messenger and through retail stores. A person desiring to 
participate in the bonus club filled in his name, address and telephone 
number on one section of the card, mailed or delivered that section 
(hereinafter called "stub") to the station, and retained the other section 
in his possession. 


[R. 202-E] 


The stubs were placed in large bins or barrels located in the KWK office. 


In advance of the day of broadcast an employee of the station 2/ would 
draw a predetermined number of stubs from the bin and would prepare 
a list, in duplicate, of the card number, the name, address and telephone 
number of the card holder. One copy of the list was placed in a sealed 
envelope to be opened by the morning announcer shortly before the day's 
first bonus club number was to be broadcast. The other copy was kept 
by the General Manager's Secretary. Bonus club serial numbers were 
broadcast approximately eighteen times a day at intervals of about one 
hour from 7:00 AM to midnight. The broadcast of the serial number 
would be preceded by an explanation that the holder of the card bearing 
the number would receive a described prize if he telephoned the station 
within the next'sixty seconds and gave the name and address shown on 
the stub from which the serial number was obtained. If a call was not 
received from the card holder within the next sixty seconds, the an- 
nouncer would broadcast the card holder's name and address. 2/ Ifa 
call from the card holder was completed within sixty seconds, the prize 
was awarded, usually by a letter advising how and where the prize could 
be picked up. 


a 
2 The employee responsible for the preparation of the daily bonus 
club lists usually was Mrs. Esther Zuckerman (nee Changer), the Gen- 
eral Manager's Secretary. 


ae OER 
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3/ Bonus clubs of some other stations gave the card holder’ s name 
and address only when he called within the allotted time. By giving the 
card holder's name and address even when the call was not completed, 
Messrs. Spheeris and Jones hoped to avoid criticism of other bonus 
clubs that, perhaps, there sometimes were no real winners. 


[R. 202-F] 
B - The Telephone System 


It was decided to use for the bonus club the last, or highest, num- 
bered of the six lines on the station's switchboard. (The numbers of 
KWK were MAin 1-1380 to MAin 1-1385, inclusive). In adopting this 
procedure, those responsible felt that this line could be kept free from 
outgoing calls, and that there was little chance that the line would ever 
be used for incoming calls, since there were five lower numbered in- 
coming lines which would be used first. The KWK switchboard was open 
and manned from approximately 8:30 AM to 5:30 PM, Monday through 
Friday, and 8:30 AM to 1:00 PM on Saturday. During these hours, the 
announcer on duty would either advise the switchboard operator, or men- 
tion on the air, that a bonus club number was to be broadcast soon there- 
after. The switchboard operator was equipped with a radio receiver so 
that she could hear all announcements concerning the bonus club. Upon 
receipt of a call on MAin 1-1385 during the 60-seconds following the 
broadcast of a bonus club number, the switchboard operator would im- 
mediately "patch", or connect, the incoming call to a telephone on the 
announcer's desk in the studio. 

During periods when the switchboard was not manned, the bonus 
club line, MAin 1-1385, would be "patched" directly to the telephone on 
the announcer's desk and incoming calls could be handled i by the 
announcer. 4/ 

Three or four months after the bonus club first started, some prob- 
lems were noted during the period when the switchboard was not manned, 


4 The telephone setup was modified as the result of study of other 
persons following the issuance of the Commission's Order to Show Cause. 
The description here is limited to the period from SERRE ¢ 2, 1959, to 
November 7, 1960, inclusive. 


[R. 202-G] 
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and the line was "patched" directly to the announcer’s desk. Since the 
musical programming during the early evening hours was directed to 
teenagers and others who like popular and "swing" music, these listen- 
ers frequently called that station during this period with a request for 
particular selections. Eventually, many listeners discovered that they 
could reach the announcer directly by calling the bonus club number, 
MAin 1-1385. Announcers were instructed not to place any of their out~- 
going calls on the bonus club line and to limit all conversations on in- 
coming calls on this line to the absolute minimum. As far as the licen- 
see can determine, these instructions were followed by the announcers 
and other employees who had access to the bonus club phone. 

In addition to these problems, it was discovered that some calls 
were received during evening hours which obviously are to be classified 
"crank" or "prank" calls. On occasion, during the 60-second period fol- 
lowing the broadcast of a bonus club number, a call would be received 
on which the caller refused to talk to the announcer, or would just laugh. 
At other times, the line appeared to be dead. When such calls were re- 
ceived, the announcer would hang up immediately, so as to be able to re- 
ceive another incoming call. 

During the period from January 2, 1959, to November 7, 1960, in- 
clusive, bonus club numbers were broadcast approximately once an hour 
between 6 AM and midnight on weekdays and less frequently on Sundays. 
Without considering Sundays, approximately 108 bonus club numbers 
were broadcast each week. Thus, during the 95 weeks from January 2, 
1959, to November 7, 1960, more than 10,260 bonus club numbers were 


broadcast. No permanent record was kept of all of the complaints of the 


bonus club line being busy. The employee handling the complaints, Mrs. 
Esther Zuckerman (nee Changer) had been instructed to honor every 
complaint which appeared to be even remotely legitimate. 


R. 202-H] 
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Following release of the Commission's Order to Show Cause on 
November 3, 1960, a further study of the bonus club operation was made 
by Messrs. Spheeris and Jones and KWK's St, Louis and Washington, 

D. C. counsel. Telephone company representatives also were consulted. 
As a result, the following steps were taken: (a) the bonus club line, 
MAin 1-1385, was removed from the switchboard and connected direct- 
ly to the telephone on the announcer's desk; (b) an additional bonus club 
line and telephone, MAin 1-1386, was installed on the announcer's desk 
and connected through a selector switch so that incoming calls to MAin 
1-1385 would be switched automatically to MAin 1-1386 if MAin 1-1385 
was busy; and (c) a tape recorder with telephone beeper was installed 
on the announcer‘s desk to record all incoming calls on the bonus club 
lines. Two other tape recorders with telephone beepers were installed, 
one at the switchboard and one in the office of the General Manager's 
Secretary, to record any and all complaints received by telephone. 
KWK's announcers were instructed to record all incoming calls on the 
bonus club lines and to state to callers on other than bonus club matters 
that all calls were being recorded. Almost immediately, within a day 

or so after installation of the recorders, "crank" and "prank" calls on 
the bonus club line and complaints of busy lines ceased. Nevertheless, 
the bonus club operation was restricted to 7:00 AM to 7:00 PM and final- 
ly, on May 8, 1961, it was discontinued completely. 


C - PRIZES 


Many of the prizes were obtained by "trading out" announcements 
having a total cash value approximately equivalent to the manufacturer's 
suggested retail prices. A lesser number of the prizes, largely watches, 
were purchased at less than normal retail prices by the station. 


[R. 202-1] 
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[R. 202 -I] 
The Treasure Hunts 


In the spring of 1960, Mr. Jones, the then General Manager of 
KWK, became concerned over the continued failure of the station to 
achieve high audience survey ratings and the business which flows from 
such ratings. In an effort to improve KWK's ratings, Mr. Jones suggest- 
ed to Mr. Spheeris, early in June of 1960, that KWK conduct a treasure 
hunt, explaining that a number of such treasure hunt promotions had 
been conducted by stations in St. Louis and in other cities with most 
satisfactory results. 3/ 


The general plan involved the hiding of a treasure— ina public 
place, preferably a park, which treasure, when found by a member of 
the public and presented to KWK, would result in the payment to the 
bearer of a stated sum of money. Clues would be broadcast over the 
station which were designed to eventually lead listeners to the exact 
hiding place of the treasure. However, at the outset of the contest, the 
clues would be very vague and nebulous, merely indicating that the 
treasure was hidden in a public place, such as a park. From day-to- 
day, the clues would gradually become less nebulous. After three or 
four weeks, if the treasure had not been found, the clues would become 
quite specific. Mr. Jones proposed that the treasure hunt be sold to a 
sponsor, but that the station retain sole control of the conduct of the 
contest. No guarantee was given to the sponsor as to how long the con- 
test would run. 

The first treasure hunt on KWK began with the broadcast of the 
first clue on Monday, June 27, 1960, and ended with the finding of the 
treasure in St. Louis’ Forest Park on Monday, July 18, 1960. Announce- 
ments advising that a treasure hunt was to begin on June 27, 1960, were 
broadcast on the three preceding days. At a staff meeting held on Satur- 
day, June 25, 


/ = F : - 
°/ The object to be hidden will be referred to herein as "the treasure". 


| [R. 202-3] 
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1960, the manner in which the treasure hunt would be conducted and di- 
rected was outlined to a KWK employee, Mrs. Dorothy Marx, so that 
she could prepare for Mr. Jones’ consideration and approval drafts of 
the clues which would be broadcast over the air. According to the plan, 
Mr. Jones was to hide the prize and he alone would know its hiding place. 

On that same day Mrs. Esther Zuckerman, Mr. Jones” secretary, 
prepared two essentially identical certificates on Mr. Jones’ personal 
calling cards. One of these was to be kept in the safe at KWK, so that 
it could be compared with any certificate which might later be present- 
ed in order to prove or disprove the genuineness of the latter. 

On the day the treasure was found, Mr. Jones ordered the broad- 
cast of very specific clues as to the location of the capsule. The treas- 
ure was found and the finder was paid the $1,000.00, as promised. 

The results of the first treasure hunt were such that it was de- 
cided to conduct a second treasure hunt, this time with a prize of 
$1,500.00. Once again Mrs. Zuckerman prepared and she and Mr. Jones 
signed two essentially identical certificates on Mr. Jones’ calling cards. 
One of these was retained by Mr. Jones and the other was deposited in 
KWK's safe. 

The first clues for this second contest were broadcast on Mon- 
day, July 25, 1960, and were preceded by promotional announcements 
for three days advising that a new treasure hunt was to be held. 

On Monday, August 15, 1960, a clue was broadcast advising that 
the treasure was hidden in a particular park bench in Tower Grove 
Park, Immediately thereafter, a number of persons converged on this 


bench and a tussle ensued which ended with one young man having in 


his possession the 


[R. 202-K] 
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treasure capsule containing the certificate. The $1,500.00 prize was 
promptly paid to the holder of this certificate, as provided by the rules 
of the contest. 

KWK RADIO, INC. 


By /s/ Robert M. Booth, Jr. 
Its Attorney 
1735 DeSales Street, N.W. 
Washington 6, D. C. 


August 9, 1961 


HEARING DIVISION, BROADCAST 
BUREAU, FEDERAL 
COMMUNICATIONS COMMISSION 


By /s/ Thomas B. Fitzpatrick 
Its Attorney 


Federal Communications Commission 
Washington 25, D. C. 


August 9, 1961 
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The song we sing is meant for you 
Find our treasure, your dreams will come true. 


The play's the thing, you'll surely agree ... 
If you find our treasure, you'll laugh with glee. 


There are hits of all kind, believe me it's true | 
If you want to be one, take heed of our clue. 


We play out here for your enjoyment .., 
Yet, it even could be our employment. 


Be a part of the crowd ... or play it by ear - 
It won't cost you money, if you just want to hear. 


Listening is fun, but seeing is too 
It applies to you and the treasure, too. 


If you stay in St. Louis or you travel about 
My hiding place will certainly be spoken about. 


You could stand in line to pre a ticket 
But we won't make you ... it wouldn't be ericket, 


Careful now, look where you park! 
You might have to seek me in the dark. 


C'mon now, get on the ball ... 
This Treasure Hunt is open to all! 


Don't swing too hard, or you'll fan the breeze! — 
Our Treasure's not hidden up in the trees. 


Keep your eye on the ball, whatever your game . 
When you find the treasure, we'll call out your hame. 


Listen closely or you won't know the score ... 
This isn't the last clue, there are several more. 


Pro or amateur, it's still the same . 
Good scores depend on how many hits in the game. 


Add up the clues, then figure them out ... 
We'd just love to give one thousand dollars out. 
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It's a deuce of a thing, this searching about 
Your net profit is great, when you search me out. 


Take a few practice swings, then circle around 
But, just remember, I'm not buried underground. 
[R. 469] 


I may be in water, I may be in sand ... 
We hope very soon, you'll find our one grand. 


You're playing around me - stop for a while ... 
For when you find me, I'll make you smile. 


Keep your eyes open ... look out when you swing ... 
You're getting quite near a very big thing. 


If you're driving ... have no fear 
The thousand dollar treasure you may be near. 


You've been walking around, so near yet so far ... 
Now stop, take a good look at just where you are. 


Don't you remember clue number one 
Talked about the direction of the setting sun? 


Careful now, you're not making your mark ... 
I'm not on the golf course in Forest Park. 


I'm not in the desert or in the sand -- 
But less than 200 yards from a fountain of water. 


Stay in the city, don't travel around ... 
And be a good sport, don't dig up the ground. 


Thanks to the weather, the grass is still green 
I'm sure this will help make me easily seen. 


If you're driving your car, you'll circle a bit 
You'd better watch out so you don't get hit. 


I hope you find me before the next rain 
You'll find that I'm marked very plain. 


The way you handle your club could mean a lot... 
In fact it could lead to a big jackpot. 


[R. 470] 
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Here's a tip that suits you to a tee 
A thousand dollars is yours when you find me. 


We've told you before, don't go out of your way 
I'm not on the golf course out Forest Park way. 


I'll be hidden in a smal] container 
My color couldn't be any plainer. 


If you use lipstick, you'll agree ... 
My hiding place you will surely see. 


[R. 470] 


Go ahead and play on through 
But be sure to listen for our next clue. 


We've spoken of music, sports and treasures 
When you find me, you've the cash for these pleasures. 


Practice makes perfect, we all must agree ... 
And people are playing all around me. 


Leave your rakes and shovels behind .. 
Or the One Thousand Dollars, you'll never find. 


We've hinted at golf, tennis and the Muny Opera too 350 
Now let these be the boundaries for the rest of our clues. 


Interrupting a game just isn't fun 
So please don't stop those who are playing one. 


I'm not buried in bushes, nor concealed in the ground 
And my color's so bright, I should easily be found. 


Please be careful and don't get hurt 
And don't start digging in the dirt. 


I'm situated so that I won't roll away ... 
Keep your eyes open, I'm easy prey. 


Getting thirsty? Then stop for a drink ... 
That should give you plenty of time to think. 


The buses, the autos and bikes swarm around 
It’s even safe for baby carriages,where I'll be found. 
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There's a little hut not too far from me 
And you just can't miss it, just look and see. 


At times each night, there's a traffic jam ... 
And it's very close to where I am. 


Next week we'll tell you where Iam 
Find me today, avoid a traffic jam. 


My little container's not used in a game 
But players who use it bear a girl's name. 


Keep your eyes open, I'm bright as can be ... 
And I'm waiting out here for you to find me. 


If you're walking in circles, we will agree ... 
You must be very close to me. 


If on'the course or the court you're playing a game 
You won't find me till you see my name. 


[R. 471] 


When you walk in a circle, stop and look down ... 
But you won't find me buried in the ground. 


I'm hidden it's true in a yellow container 
If you're listening to our clues, my hiding place 
couldn't be plainer. 


We told you before that I'm near a fountain ... 
You won't find me on top of a mountain. 


I’m hidden in a circle near a fountain 
If you're playing golf ... you can stop your countin! 


I've been waiting for you here all day .. 
Listen from 4 to 6 ... we'll tell you exactly where I lay. 


Stop for a drink of water, then cross the street ... 
You'll find me near a famous pair of feet. 


33 
[R. 472] 
KWK EXHIBIT NO. 11 


KWK-GLENN THOMAS AUTO SUPERMARKET 
TREASURE HUNT 


Additional Clues 


1. I may be hidden in a place to play .. 
Find me and you've played for pay. 


You may have walked, but if you drove ... | 
You may find me hidden in a grove. 


[R. 473] 


KWK - GLENN THOMAS AUTO SUPERMARKET TREASURE HUNT CLUES 


1/25 


7/25 


1/25 


7/25 


7/26 


7/26 


7/26 


1/26 


7/27 


1/27 


We sit up high and face the West ... 
Keep tuned to us to pass the test. 


C'mon now get on the ball... 
This treasure hunt is open to all. 


If you listen to ballgames on KWK 
You'll find our $1500 treasure is not far away. 


Stay in the city ... don't travel around . 
And be a good sport, don't dig up the ground. 


If you stay in St. Louis or travel about ... 
My hiding place will be easy to seek out. 


If you're driving your car in search of the bounty 
Don't head too far out into the county. 


Fifteen hundred dollars is your objective 
If you listen for clues you can be a good detective. 


If you're driving, have no fear ... 
The $1500 Treasure is very near. 


I may be in water, I may be in sand 
But the chances are, you'll find me on land. 


If you're driving your car 
You'll find I'm not far. 
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The object you're looking for may be round ... 
You may even find it on the ground. 


If you turned left from KWEK ... 
You certainly should be headed out the right way. 


Don't delay us, we're making news ... 
Just keep on listening for new clues. 


Keep out of trouble and you go on by ... 
If you find our treasure you'll be ridin’ high. 


You've heard about the Twelfth Street Rag ... 
Don't stay with it too long or behind us you'll lag. 


If you're heading up market turn left at Grand ... 
Then look for a place with a German Band. 


[R. 474] 


I'm near a highway you all know 
The name is simple, now find the dough. 


I'm bound. by an army term ... 
I won't roll away, I'm planted firm. 


I'm near a street named for a tree ... 
This should make it easy for you to find me. 


You won't have to pay to find our treasure ... 
But finding me will be a great deal of pleasure. 


You may find me after dark ... 
So you'd better remember where you park. 


Leave your rakes and shovels behind 
Or the $1500 dollars you'll never find. 


The blossoms in Springtime are a sight to see 
And it's true of our treasure, you're bound to agree. 


You think of wealth and royalty ... 
You'll feel like both if you find me. 


There's public transportation all around 
The place I'm waiting to be found. 
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You could take a short cut and drive on through 
The general location where I'm waiting for you. 


If you take a bus, you'll drive around 
One side of the site where I'm to be found. 


A part of a castle in days of old 
Pertains to the place where I'm waiting so bold 


There's a special school on one side of me 
Now pick the right one and you'll laugh with glee. 


If you love flowers you will allow 
That you must take good care of where Iam now. 


Don't look too high or go out of your way ... 
But look for me in a place to play. 


A well-known hall is close at hand ... 
In fact it’s a mark for this part of the land. 


The play's the thing, I'm sure you'll agree 
You'll jump with glee when you find me. 


If you can add up the clues and can figure them out 
You'll find where I'm hidden without a doubt. 


I'm hidden in a place in town 
That gives you room to move around. 
[R. 475] 


There are many homes and businesses around 
The general location where I'm to be found. 


Number 26 plays an important part 
If looking for me you're about to start. 


There are trees in clusters in my abode ... 
We hope you've found the treasure road. 


I'm not buried in bushes nor buried in the ground . “ 
This should make me easy to be found. 


I'm hidden in a small container ... 
My hiding place couldn't be plainer. 
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My small container's not used in a game ... 
But find me will bring you fame. 


At times each day there's a traffic jam 
That should tell you where I am. 


My container is the color of green ... 
This should make me easily seen. 


This Treasure Hunt was meant for fun 
Don't make it a destructive one. 


I like a place that's big and wide ... 
It’s an ideal place for me to hide. 


If you prefer water, there's plenty about 
It's very near where you'll seek me out. 


I'm near a park but first be sure 
I may be near the first treasure. 


If you're looking for me in a park 
You must be careful after dark. 


You'll find me in a place to play 
But be sure that off the golf course you stay. 


My small container's been hollowed inside 
It's a perfect place for $1500 to hide. 


As the saying goes its not just the name ... 
But you must find the right one to win this game. 


There's at least one entrance on every side ... 
Of the big location where I abide. 


If you like to play many kinds of games ... 
You're nearing the spot that will bring you fame. 


There's a place for music in my home ... 
And you still have lots of room to roam. 


37 
[R. 476] 


There's no need to get your feet wet ... 
Or the $1500 you'll never get. 


Tomorrow we may tell you where Iam 
Find me today and avoid the traffic jam. 


You won't find me ina garden it's true. 
But you may find me near a large statue. 


The name of the place I'm hidden in 
Means plenty of trees. We hope you win. 


It’s not too often, but once in awhile 
The band plays on in the grand old style. 


This is the 12th night of this Treasure Hunt a 
But day or night it's quite a stunt. 


There are several statues near my home 
Don't give up, get busy and roam. 


You'll find picnic benches scattered about 
The big area in which I'm hiding out. 


If you're looking for me it's quite a lark ... 
But please make sure you're in the right park, 


Think of a place for a great picnic ... 
Ponder well, this is no trick. 


How'd you like to play a game of tennis? 
If not, then just watch, but don't be a menace. 


There are many winding paths along ... 
The hiding place where I belong. 


Don't be trapped on a dead end street ... 
If our big treasure, you want to meet. 


When you find my container, open it up ... 
You'll find a certificate that will fill your cup. 


By now my container weatherbeaten must be : 
Cause I've been waiting so long for you to find me. 


I'm hidden near a statue that you all know 
And I've been the topic of many a show. 


[R. 476] 
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8/6 My container's the same size on bottom and top 
When you find it, you'll know it and stop. 


8/6 On all four sides the corners are square ... 
So pick the right park, I'm still waiting there. 


8/7 You can enter my home from the North or West ... 
You could take either way and still gain your quest. 


8/7 There are South and East entrances to my hiding place 
Each one leads to me in any case. 
[R. 477] 


There are red and green signals all around 
The general location where I'm to be found. 


There's lots of space for a game of ball 
And this Treasure Hunt's still open to all. 


There are no salesmen in my home... 
And you still have lots of room to roam. 


My home's the place for a cook-out dinner. 
Keep looking hard, you could be the winner. 


I'm in a happy hunting ground ... 
Where lots of children flock around. 


Like all good athletes you must follow through ... 
So be sure to keep listening for our next clue. 


A powerful army would soon meet defeat ... 
If it weren't supplied from my boundary street. 


I'm hidden in the site, you see ... 
Of a great St. Louis tragedy. 


I'm hiding out in a shady nook ... 
With 190 acres for you to look. 


This is Clue Number Eighty -Eight ... 
Find the Treasure before it's too late. 


Some trees in my home are a favorite flavor 
Find $1500, it can do many favors. 
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We're not giving you the run around ... 
We play games in this part of town. 


My home phone digits add up to twenty-five 
Now, to my hiding place that should help you arrive. 


Today's Treasure Hunt Day number seventeen | 
And my home address totals the same thing. 


There's a place for you to cool your feet 
It's South of a street with a Southern beat. 


We'll celebrate my home's 100th Anniversary 
In six more years you will agree. 


Streets with boys names start and stop 
On both sides of the park to which you should hop. 


If you were to be so very smart 
You'd divide my home into four parts. 


Three and seven tenths miles on the speedometer of a car 
Is the distance around me ... not very far. 


[R. 478] 


Try as I may, I can't find a street sign 
On the roads in the park to keep you in line. 


If you were to get wet, it would be a shame 
My home has many shelters to use in the rain. 


The cobblestones bring back days of old 
At my home's Northeast corner, sol am told. | 


I'd love to be found, it's so very true 
So please get busy, I'm still waiting for you. 


There are many children all around . 
So please be careful, if you're near the playground. 


There are two little bridges near each side of the road 
They're over dry ground where I make my abode. 


Find a pagoda and stop for a rest 
While you go over the clues to pass this test. 
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You must keep to the right, if you drive through my home 
But you'll find me faster, if you get out and roam. 


I'm somewhere East of Hiway 67 
When you find the treasure, you'll be in heaven. 


You don't have to be smart to decifer the clues 
That lead to the treasure that's hidden for you. 


There are several places to stop for a drink 
And while you're doing it, take time to think. 


There's a district nearby where you may shop 
When Treasure Hunting you must stop. 


If you like a square dance beat 
There's a place in my home to tap your feet. 


If our hidden treasure you should find 
Follow its instructions, keep this in mind. 


It's fifteen hundred dollars that's to be found, 
It’s true when we say it's not buried underground. 


If you enter my home from the West Side ... 
Stay off the new tar, if you should ride. 


There's a special building for parking a car 
From the spot where I'm hiding, it's not very far. 


Should you wander near the tennis court 
Just be a good spectator of this active sport. 


Remember you're seeking a small green container 
Believe me, it's true, it couldn't be plainer. 
[R. 479] 


A ball might get lost if it's hit very hard 
Keep this in mind and finding me won't be hard. 


Don't get hit if you go near the swing 
Cause Treasure Hunting's meant to be a fun thing. 


We told you before, I am in a park 
We will tell you where I am, today, before it's dark. 
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If you’re planning a picnic, just wait and see 
You may find it easy to find me. 


While eating your picnic lunch at the park today 
You will find Iam not very far away. 


You have been looking for me two weeks, it's true 
If you find me today, all your dreams will come true. 


I am in the park near the statue of the baird | 
I am sure you will find me if you keep looking hard. 


If you're looking, you won't find me 
In picnic areas 2 or 3. 


Stay tuned to us between 5 and 6 
We will give you a clue that may turn the trick. 


[Tr. 1006] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


BEFORE THE FEDERAL COMMUNICATIONS eo 
St. Louis, Missouri 
September 15, 1961 


In the Matter of: 


Revocation of License of KWK : 
Radio, Inc.for Standard Broadcast =~ DOCKET NO. 13827 
Station KWK, St. Louis, Missouri 


The above-entitled matter came on for further hearing before 
Forest L. McClenning (The Presiding Examiner), in room 505, U. S. 
Court House and Custom House, St. Louis, Missouri, at 10:00 o'clock 
a.m. 

APPEARANCES: 

(As heretofore noted) 


* * 


[Tr. 1007] 
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[Tr. 1007] 
* 
ANDREW SPHEERIS 
wis called as a witness and, having first been duly sworn, was examined 


and testified as follows: 
* *. 


[Tr. 1021] 


[DIRECT EXAMINATION] 
{BY MR. FITZPATRICK:] 
Q. Now, when Mr. Jones was appointed general manager, in De- 
cember of 1958, what was the extent of authority given him? A. I would 
say less than -- by degrees, I would say less than that Mr. Boice had, ob- 


viously. 


Q. And well would it have been less than Mr. Carmichael had had 
prior to Mr. Boice taking over? A. I would say about the same author- 
ity as Mr. Carmichael had. 

Q. Had he had any prior experience as a general manager to your 
knowledge? A. No, he had not. And consequently we exercised a little 
bit closer supervision over him. 

Q. And at the time that he assumed this position, was he to consult 
with you and receive your authorization before certain policy decisions 
were to be made in the operation of the station? A. Yes, he was. 

Q. And what were those policy decisions that he was told he had 
to first receive authorization from you before carrying them out? 

A. Not necessarily in order of importance, but as I think of them, Mr. 
Jones, of course, was not allowed to expend or commit the station for 
any funds in excess of a certain figure. 


[Tr. 1023] 
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[Tr. 1022] 

Q. What was that figure? A. By corporate action, it was $500.00. 
Mr. Jones was to consult with us on the hiring or the firing of any of the 
personnel, Mr. Jones was to consult with us on the change of any of the 
program material. By that I mean the music, news, etc. And Mr. Jones 
was also to consult with us on all matters of promotion, regarding taste. 
Any propriety. Generally I would say that was about the scope of his au- 
thority. | 

Q. And did this scope of authority continue to be the same during 
the period of his position as general manager? A. I would say as he 
progressed he seemed to -- at least to us at the time -- to be acquiring 
a greater knowledge of the position of general manager. We felt he was 
doing a fairly good job. I would say overall he seemed to have acquired 
more knowledge, and as he did, we gave him a little bit deeper authority. 

Q. What authority did you give him later that he did not have when 
he first assumed the functions of general manager? A. Mr. Fitzpatrick, 
I don't think we can say that there was any particular period or time that 
we decided that now he could do this, or now he could do that. I would say 
that as he progressed over the period of time that he was with us, develop- 


ing in knowledge and stature, he would normally have assumed more func- 


tions and duties, and we delegated more duties down to him, specifically 
in the field of, let's say, programming, | 
[Tr. 1023] 

music. I wouldn't say there was anything specific as such, 

Q. Would it be fair to say that you gave Mr. Jones more discretion 
in carrying out his functions as a general manager? A. Yes. 

Q. Was Mr. Jones responsible to you alone, or did you report to 
the entire Board of Directors of KWK? A. No, Mr. J ones was obviously 
responsible to the Board. 

Q. Well, did he report to the Board as such, or did he report toyou 
as the Board Member delegated to supervise the operations of the station? 
A. Well, I would say both. But during our Board meetings, whether they 


[Tr. 1023] 
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be down here in St. Louis, or in Milwaukee, we would usually invite Mr. 
Jones to come into our Board meetings, and give us a report as to the 
operations, progress reports, answer all questions Board Members may 
have of him. 

Q. And during the period when the Board was not in session, which 
of course would of necessity have to be most of the time, were these re- 
ports by Mr. Jones made to you directly? A. Yes, they were. And Iin 


turn usually notified my other Board Members. 
* x * * 


[Tr. 1092] 


Q. Did you have any reason, prior to the finding of the prize in the 
first hunt, to believe that the prize was not hidden prior to the start of 
the hunt? <A. No. 

MR. BOOTH: I think that is so broad and indefinite. I don't want 
to object to it. I don't want to object to it. Iam glad to have this line of 
questioning. But "any reason to believe" I think is pretty broad. 

PRESIDING EXAMINER: Well, the witness has responded. And I 
think it is not too broad to leave on the record. 

BY MR. FITZPATRICK: 

Q. Now, sir, after the treasure was found in the first hunt, the 
price was awarded, is that correct? A. Yes, it was. 

Q. Did there come to your attention any complaints with respect 
to the manner in which the hunt was conducted? A. After the first one? 

Q. Yes. A. No, no complaints. At least I had not heard of any. 

Q. Did you and Mr. Jones have any correspondence with respect 
to the manner in which the first treasure hunt was to be conducted, or 
was it all oral? A. No, there was no correspondence to my recollec- 


tion. 
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[Tr. 1347] 


September 19, 1961 


* 


[Tr. 1348] 


PRESIDING EXAMINER: The hearing will be in session. Are you 
ready to resume, Mr. Fitzpatrick? : 

MR. FITZPATRICK: Yes, Mr. Examiner. | 
Whereupon 

WILLIAM JONES 
resumed his testimony as follows: 
DIRECT EXAMINATION -- continued 
BY MR, FITZPATRICK: 

Q. Mr. Jones, this might be a good place to place on the record 
your educational background, A. Well, I graduated from Loras Academy, 
in Dubuque, Iowa, 1944, I believe. | 

MR. BOOTH: Is that a preparatory school? 

THE WITNESS: Yes. 

MR. BOOTH: The equivalent of high school? 

THE WITNESS: Yes, four years. I went to Michigan State College 
for 18 months. The Army sent me there, And when I got out of the Army, 
I went to Wisconsin University for a year, two semesters. And I finished 
grade school, of course. 

BY MR, FITZPATRICK: 


Q. And for what length of time were you in the military service? 


A. I believe a year and a half. 
Q. And when was it you left Wisconsin State University -- what 
year would that have been? 


[Tr. 1349] 
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A. Iwould say 1946. 


Q@. And would you tell us what your activities were from '46 up 


until the time you came with KWK. A. I went to New York and worked 
for Dumont Television, WLIB Radio. 

Q. Was that Dumont, WLIB? A. No, Dumont Television, and 
WLIB Radio. 

Q. What did you do at Dumont, and for what period of time were 
you with them? A. I was an announcer and assistant producer for about 
nine months, I believe. 

Q. Would that have been in 1947? A. I can't tell you the exact 
dates. Idon't know. I went to WLIB Radio. I was there for about a year. 
After that I went into the advertising agency business after that. 

Q. With whom were you connected in the advertising business? 

A. Morton D. Kauffman. 

Q. Is that in New York? A. Yes. 

Q. And how long were you with that organization? 

MR. BOOTH: Excuse me. Could we have what he did at WLIB. 

THE WITNESS: Salesman. 

BY MR. FITZPATRICK: 

Q. And what did you do at Morton D. Kauffman? <A. Well, I was 

assistant to Mort Kauffman, who was the 


[Tr. 1350] 
president of the company. 

Q. And how long did you stay with that organization? A. I believe 
about three or four years. 

@. And what did you do after that? A. I came to Milwaukee, I be- 
lieve, at that time, and I went to work for WISN Radio. 

MR. BOOTH: Mr. Examiner, may I interrupt. I have been listening 
to Mr. Jones. I think he has used the term "I believe" five times in the 
last two minutes. Could we have the instructions that we had yesterday, 
please. 


[Tr. 1351 
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PRESIDING EXAMINER: State -- if you are not Certain, state it 
that way. 
THE WITNESS: I came to Milwaukee after I left Morton Kauffman, 
BY MR, FITZPATRICK: 
. And you were with WISN? A. Yes, WISN Radio. 
. What were your functions there? A. Istartedthere as salesman. 
. And did you hold any other position? A. Iwas sales manager 
later on. | 
. And how long were you withthat organization? A. About five years. 
Q. And of that five years, what period of time were you sales man- 
ager? A. To the best of my recollection, about two years. 


[Tr. 1351] 

Q. And following your connection with WISN, what aid you then do? 
A. Ithen went to WEMP Radio. 

Q. Do you recall what year it was that you went with WEMP? 
A. 1956 -- the end of '56 or the beginning of '57. 

Q. And what was your position with WEMP? A. Salesman, Iguess. 

MR. BOOTH: Well, don't you know? 

THE WITNESS: I used the title of regional sales manager. Yes, 
they gave me that title. I was a salesman as such. 

BY MR, FITZPATRICK: 

Q. Regional sales manager. And how long did you stay with them? 
A. Ayear and a half, 

Q. And then what did you do? A, Icame downto KWK here in St. Louis. 

Q. Do you recall when it was you came to KWK? A. The latter part 
of September 1958. 

Q. And in what position did you come to KWK in September of 1958? 
A. Sales manager. | 


Q. And you later became general manager, is that correct? A. That 


is correct. 
Q. And that was -- <A. December 8, I believe, 1958. 


* * * * |e 


[Tr. 3089] 
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[Tr. 3089] 


ORAL ARGUMENT 


BEFORE THE FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 


May 17, 1963 


In the Matter of: 
KWK Radio, Inc. x 
St. Louis, Missouri : DOCKET NO. 13827 
Revocation of License : 


The above-entitled matter came on for Oral Argument before Com- 
missioners Newton N. Minow (Chairman, Rosel H. Hyde, Frederick W. 
Ford, Robert E. Lee and E. William Henry, in Room 7134, New Post Of- 
fice Building, Washington, D. C., at 10:10 o'clock a.m. 

APPEARANCES: 

On behalf of KWK Radio, Inc.: 


Robert M. Booth, Jr., Esq., 
1735 DeSales Street, Northwest, 
Washington, D. C. 


* * * 


[Tr. 3117] 
* * * * * 

COMMISSIONER HENRY: -- I think this is an appropriate point at 
which to ask this question. Of course, the degree to which the principals 
here exercised control is not a matter for our consideration, it's a policy 
matter. I want to ask you the legal framework that we must consider this 
policy question in. Is it true that if a servant or an agent here of the cor- 
poration managing the KWK station -- Mr. Jones -- is guilty of willfulness, 
misrepresentation, or what have you, may we legally attribute that to the 
principal of the corporation aside from policy questions? 
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MR. BOOTH: I think that you probably can because the licensee 
is responsible. There's no doubt but that the licensee is responsible. 
The question is whether under the circumstances involved the penalty 
fits the crime, you might say. You have the penitentiaries filled with, 
for example, cashiers in banks who have defaulted with funds, but you 
don't put the president of the bank in jail, even though he technically is 
responsible. And I think -- We are not trying to escape liability here 
or our responsibility. We've never tried to. | 
COMMISSIONER HENRY: What I'm getting at is that i we are 


[Tr. 3118] 
considering willfulness under Section 3.12, we are legally entitled to 
hold the principal responsible here responsible for willfulness. 

MR. BOOTH: I don't think that we can escape the acts, complete- 
ly escape the responsibility for the acts of an employee even though those 
acts were done in complete violation of orders and policies, and even 
though they lied about it. | 


\ 
| 
* * * 
| 
i 
i 
| 


[Rec'd -Nov. 29, 1963] 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
KWK RADIO, INC., | 
Appellant, 


) 
| 
v. Case No. 18250 
FEDERAL COMMUNICATIONS ) 

) 

) 


COMMISSION, | 
Appellee. 


NOTICE OF APPEAL AND | 
STATEMENT OF REASONS THEREFOR | 


I NOTICE OF APPEAL 


Pursuant to the provisions of Section 402(b)5 and Section 402(c) of 
the Communications Act of 1934, as amended, KWK RADIO, INC. gives 
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notice of this, its appeal, from a Decision of the FEDERAL COMMUNI- 
CATIONS COMMISSION adopted May 27, 1963, and released May 29, 
1963, revoking the station license for Station KWK, St. Louis, Missouri, 
and from the Commission's subsequent denial of Appellant's Petition 
for Reconsideration by 2a Memorandum Opinion and Order adopted by 
the Commission on October 31, 1963 and released November 1, 1963. 

In support of this Notice of Appeal, Appellant submits the follow- 
ing reasons therefor to this Honorable Court. 


IL NATURE OF PROCEEDINGS 


1. The Appellant, KWK RADIO, INC., is the Licensee of Radio 
Station KWK, St. Louis, Missouri, and has held such license since May 
of 1958. 

2. KWK RADIO, INC. is a wholly-owned subsidiary of Milwaukee 
Broadcasting Company which is the Licensee of Station WEMP, Mil- 
waukee, Wisconsin, which it has continuously owned and operated since 
1935. 

3. This revocation proceeding originated by the Commission's 
Order adopted November 3, 1960 (FCC 60-1273) directing Appellant to 
show cause why its license should not be revoked, alleging violation of 
Sections 312(a)(2) and 312(a)(3) of the Communications Act and specifi- 
cally alleging, inter alia: 

"| . that during each of the periods from June 24, 1960 to July 18, 
1960, and from July 25, 1960 to August 15, 1960, Station KWK con- 
ducted a treasure hunt in which the prizes were $1,000 and $1,500 
respectively; that in each case the prize was not hidden until the 
latter part of the period; and that consequently it was impossible 
for any person to find the prize during a substantial portion of 
each period...” 

4, Hearings were held before a Hearing Examiner in September 
1961 and January 1962, concluding January 23, 1962. 

5. The Initial Decision of Hearing Examiner Forest L. McClen- 
ning adopted September 13, 1962, and released September 17, 1962 
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(FCC 62D-69), concluded that revocation of the license of Station KWK 
was not warranted by the facts and dismissed the Order to Show Cause. 

6. Exceptions to the aforesaid Initial Decision were filed and oral 
argument was held before the Commission en banc on May 17, 1963. 

7. On May 27, 1963, the Commission adopted its Decision over- 
ruling the Initial Decision and ordering that the license for Radio Sta- 
tion KWK be revoked (FCC 63-495). Commissioners Hyde and Lee dis- 
sented from the Decision, and Commissioners Bartley and Cox did not 


participate in said Decision. 
8. On June 26, 1963, Appellant filed with the Commission its Peti- 


tion for Reconsideration. | 

9. The Commission sitting en banc heard oral argument on the 
Petition for Reconsideration on September 9, 1963, and by Memorandum 
Opinion and Order adopted October 31, 1963, and released November 1, 
1963, denied said Petition for Reconsideration. 


I, STATEMENT OF REASONS FOR APPEAL 


The aforesaid actions of the Commission are erroneous, contrary 
to law, and arbitrary for each of the following reasons: 

1. The procedures employed by the Commission herein resulted 
in a denial to Appellant of due process of law, and a full and fair hear- 
ing, as required by law. 

(a) Prior to the commencement of the license revocation pro- 
ceeding herein, the Commission failed and refused to give Appel- 
lant the prior written notice and opportunity to demonstrate or 
achieve compliance, as required by Section 9(b) of the Adminis- 
trative Procedure Act and Section 312(e) of the eee 
Act of 1934, as amended. | 

(b) The Commission failed and refused to furnish Appellant 
with an adequate statement of the charges against it and improp- 
erly denied Appellant's request for a bill of particulars designed 
to obtain facts needed for the proper preparation of its defense. 
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(c) The Commission improperly denied Appellant's request 

for a list of the witnesses to be called against it. 

(d) The Commission improperly reversed an Order of the 

Hearing Examiner setting the time and place for the hearing ses- 

sion at which KWK would present its defense to the charges made 

in its Order to Show Cause. 

2. The Commission's Decision was arbitrary and capricious, and 
was not supported by reliable, appropriate and substantial evidence. 

3, The facts alleged in the Order to Show Cause and the findings 
made thereon by the Commission are not sufficient to support an Order 
of Revocation under Section 312(a)(2) and Section 312(a)(3) of the Com- 
munications Act of 1934. 

4. The Commission erred in concluding that the forfeiture provi- 
sions of the Communications Act were not available to it in this proceed- 
ing. 

5. The Order of Revocation is contrary to action taken by the Fed- 
eral Communications Commission in other similar situations and consti- 


tutes the arbitrary and capricious imposition of an unwarranted sanction 


against Appellant. 


/s/ Jack P. Blume 
*x KK 


/s/ Emil N. Levin 
Of Counsel: /s/ Arthur M. Solomon 


* * * 
FLY, SHUEBRUK, BLUME 
AND G AGUINE Attorneys for KWK RADIO, INC., 


ok OK Appellant 


FRIEDLUND, LEVIN & 
FRIEDLUND 


* OK 


NOTICE 


To Federal Communications Commission 

Washington 25, D. C. 

Please take notice that the foregoing "Notice of Appeal and Statement of 
Reasons Therefor" will be filed forthwith in the United States Court of 
Appeals for the District of Columbia. 


/s/ Jack P. Blume 
[Acknowledgment of Service] ES 
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KWE Radio, Inc. 


EWEK Rapio, Inc., Docker No. 13827: ' 
License of KWK Radio, Inc. for standard broadcast station KWK, St. 
Louis, Mo.; revoked. i 
Section $12(a)(2) of the act.—“Conditions” justifying revocation of 
license. i 
_  Bection $12(a) (3) of act.—Willful and repeated failure to operate in 
accordance with terms of license. | 
Section 312(c) of act.—Show-cause order as invoking revocation procedure. 
Section 9(b) of Administrative Procedure Act.—Necessity for notice and 
opportunity thereunder. ! 
'  Fraud.—Deceptions upon public as constituting fraud. : 
Wilifulness.—Proof of willfulness as essential to revocation. 


BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 


Wasuineton 25, D.C. 


revit the Matter of ac Ramo. 1 | 
VOCATION OF LicENSE OF p10, Inc., 
For Sranparp Broapcast Station KWK, Docket No. et 
Sr. Louis, Mo. 
APPEARANCES 
Robert M. Booth, Jr. (Booth, Tierney & Hennessey), Jack P. Blume 
iy, Shuebruk, Blume & Gaguine), and Gerald Smith (Coburn, 
roft & Cook), on behalf of K Radio, Inc.; Thomas B. Fitepat- 
rick, Morton L. Berfield, Joseph Stirmer, and Robert B. Jacobi, on 
behalf of Chief, Broadcast Bureau, Federal Communications 
Commission. 
Decision 


(Adopted May 27, 1963) | 


By tHe Cosmnission: Comaissioner HYDE DISSENTING AND ISSUING A 
STATEMENT IN wuicit ComMIssIOnER Lrr sorns; CoMMIssIgNERS 
BarTLey AND Cox NOT PARTICIPATING. | 
1. This proceedin, eed by order of November 3, 1960 (FCC 

60-1273), eee < Radio, Inc., to show cause why its license 

for station KWK, St. Louis, Mo., should not be revoked because of 

the manner in which it had conducted certain promotional programs. 

Speceeny KWEK is shared with fraudulently operating Bonus 

Club contests and treasure hunts in violation of the provisions of 

section 312(a) (2) and (3) of the Communications Act. The Com- 

mission may revoke any station license or construction permit under 
subsection (2) “because of conditions coming to the attention of the 

Commission which would warrant it in refusing to grant a license 

or permit on an original application,” and under subsection (3)! “for 

willful or repeated failure to operate substantially as set forth in 
the license. * * *” | 
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2. The initial decision of Hearing Examiner Forrest I. MeClen- 
ning. issued September 17, 1962, would dismiss the show-cause order. 
Exceptions were tiled by both parties, the Commission's Broadcast 
Burean'and KWK, and oral argument was held before the Commis- 
sion en bane on May 17, 1963. Our rulings on the exceptions are set 
forth in the appendix to this decision, We have examined the find- 
ines in Tight of the exceptions and find them substantially complete 
and accurate, and accordingly they are adopted with the modifica- 
tions contained in this decision and the appendix. The conclusions 
also have been reviewed in light of the exceptions. Since we do not 
agree with the examiner's ultimate conclusion that the revocation 
order should be dismissed and that ICWK’s license should not be 
revoked, the conclusions of the initial decision are adopted only inso- 
far as consistent. with this decision and our rulings on exceptions con- 
tained in the appendix. Additionally, we have set forth, infra, our 
conclusions cine those of the examiner. In order to place 
onr conclusions in context, we shall briefly review the operational 
details of the Bonus Club and treasure hunts constituting the grava- 
men of rhis proceeding.! 

3. (a) Bonus Clit Winners were selected with some deference to 
certaim racind elements and geographic areas: six holders of winning 
numbers were naable to complete their calls to the station within the 
specitied time because extraneous incoming calls tied up the one line 
reserved by KWK for winner's calls: several winners of vacation trips 
via “space available” accommodations arranged by Trans Continental 
Airline Ageney (TCA) under an agreement with KWK received 
shabby and mnisatisfactory treatment and service: KWK_ described 
these vacation trips in broadcasts as “mmillionaire’s vacations,” and 
awarded phem as prizes notwithstanding its possession of mforma- 
tion and Knowledge counseling against it. 

(bh) Treasure hunts—On two occasions KWIK conducted treasure 
hunts purporting to hide a treasure in a public place and broadcast 
daily clues which progressively became more specific as to its where- 
abonts:' in both instances the station's general manager [William L. 
Jones. Fr.] with the aid of the station’s sales manager [D. E, Hamel] 
hid the treasures on the final day [approximately 3+ weeks later] 
when precise clues as to their location were broadcast and the treasures 
were found. 

CONCLUSIONS 


L. The mb of the controversy in this proceeding is whether the 
facts in the overall record warrant, in our discretion and as a matter 
of policy, revocation of the license of KWK or, stated another way, 
whether there are compelling mitigating circumstances which out- 
weigh KWK’s willful misconduct in the broadcast of two treasure 
hunt programs which were clearly contrary to the public interest. 
With respect to the two treasure hunts, the examiner concluded at 
paragraph 16 of his conclusions: 


There! Is ne need to repeat the examiner's tindings, in detail. concerning the format and 
operationn) detail of the Bonus Club (findings 10-15) and treasure hunts (findings 40 
and 41) which have not been materially challenged by the parties, 

2In pars. 16 and 17, infra, we have Aixpowed of the jurixdictional faxues raised by KWK. 
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That the hiding of the prizes in the treasure hunts on the last day of the 
contests did constitute a fraud upon the public is incontestable. That this 
action on the part of the station manager was deliberately and intentionally 
done is undisputed. 

5. We adopt the foregoing conclusions of the hearing examiner; 
however, we further conclude that (a) these acts of the station man- 
ager which resulted in a fraud on the public were willful and 
repeated * as well as deliberate and intentional, and constituted “con- 
ditions” justifying revocation; and (b) KWK must be held legally 
responsible * for the effective control of station operations and there- 
fore for the willful and repeated misconduct of its station manager 
with respect to the two fraudulent treasure hunts. Eleven Ten Broad- 
casting, 22 R.R. 699 (1962); Palmetto Broadcasting Company, 33 
FCC 250 (1962) ; Mile High Stations, 20 R.R. 345 (1961). Moreover, 
in holding KWK legally responsible for the willful and repeated mis- 
conduct of its station manager, we note the compelling facts of record 
which establish that the station manager, in effect, was a principal of 
KWK—not a mere employee—having been cloaked with the title of 
vice president and broad authority over the station in general, and the 
trersure hunts in particular. .As shown by the record, he was the 
only officer of KWK in charge of its day-to-day operation. Cf. Stand- 
ard Oil Co. v. U.S., 307 F. 2d 120 (1962) ; Radio Associates, 104 U.S. 
App. D.C. 194, 260 F. 2d 712, 17 R.R. 2120 (1958). 

6. On the foregoing facts alone relating to the fraudulent treasure 
hunts, we believe that there has been affirmatively established (1) con- 
ditions which would warrant us in refusing to grant a license or permit 
on an original application, and (2) willful and repeated faitare to 
operate in accordance with the terms of a license. The perpetration of 
deliberate frauds upon the public is patently and flagrantly contrary 
to the public interest and cannot be countenanced if we are to carry 
out the functions entrusted to us. Knowledge that an applicant would 
engage in such conduct would obviously warrant denial of an orig- 
inal application, and such conduct certainly is not to be considered 
as in keeping with the terms of a license to operate in the public in- 
terest. We, therefore, conclude that we may lawfully issue a revoca- 
con order under section 312(a) (2) and (3) of the Communications 
Act. | 

7. We turn now to consideration of the remainder of (@) the overall 
record of this proceeding; and (6) KWK’s arguments, which,/in our 
view, relate solely to the question of whether there are counteryailing 
considerations present in mitigation of KWK’s willful and repeated 
misconduct relating to the two fraudulent treasure hunts. 

8. KWK’s defense to the fraudulent treasure hunts is that its stock- 
holders, officers, and directors (Spheeris, Boice, and Gagliano) were 
misled by a trusted employee and that the frauds and deceptions oc- 
curred without knowledge of these principals. While we may be 
sympathetic to the fact that a licensee may be the victim of misdeeds 
by one of its employees, we have shown above that the station manager 


2 With respect to two instances being sufficient to make the conduct of a “repeated” 
nature. Cf., Vernon F. Crotts, 20 R.R, 304 (1980), and Barry O'Leary, 19 R.R. 652! (1960) 

«KWK acknowledged at the oral argument of this proceeding that legally the acts of the 
station manager may be imputed to the licensee (Tr. 3117-3118). ' 
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was more than a mere employee of KWK;; he was an officer of KWK 
cloaked with broad authority in the day-to-day operation of the sta- 
tion, and the treasure hunts, in particular. In any event, it is evident 
that in conducting treasure hunts, a high de, of responsibility 
devolved upon KWK to effectuate reasonuble safeguards which would 
reasonably assure that no frauds or deceptions would be perpetrated 
upon the public. That KWK did not establish such reasonable safe- 
guards is made clear by the complete lack of evidence of record on this 
int. 

P°. Mr. Spheeris, KWK’s president, paucers stockholder, a direc- 
tor, and member of its executive board, knew beforehand of the station 
manager’s proposal to broadcast the treasure hunts and discussed this 
proposal with him generally. As far as we can discern from the 
record, Spheeris did not seek details of the format, and none were 
furnished him by the station manager. Spheeris further testified that 
during the planning stage, he instructed the station manager to take 
precautionary measures to prevent the occurrence of harm to persons 
or property. However, the record is barren of any evidence indicating 
that. Spheeris at any time made further inquiry of the station manager 
to be assured that the detailed plan of the treasure hunt relating to 
clues to the public and the actual hiding of the treasure could not 
reasonably result in frauds or deceptions upon the public. Despite 
his avowed interest in precautionary measures for the prevention of 
harm to persons and property, the record is also devoid of any indi- 
cation that Mr. Spheeris at any time inquired as to what precautionary 
measures, if any, were deemed desirable or necessary, and as to the 
extent to which such precautionary measures were actually effectuated. 
Based upon the record, we Semoun that any precautionary measures 
whatsoever were taken. Indeed, in the second treasure hunt extensive 
damage was caused to the paths park by persons searching for the 
treasure reported to have been there. A virtual “fight” also took 
place, causing public disorder and resulting in a subsequent lawsuit 
against KWK. 

10. We cannot. equate with responsible station management either 
(a) the fraud upon the public which resulted from the willful and 
deliberate failure to hide the treasure until the last day of the hunt, 
or (b) the incident of public disorder and damage to public property. 
As shown above, this record is devoid of evidence indicating that the 
principalsiof KWK exercised minimal, let alone a reasonable degree 
of care in the conduct of the treasure hunt programs, or that the public 
deceptions! which resulted could not have been reasonably averted. 
Because of Spheeris’ detachment, if not indifference, to the details of 
the treasure hunt, it is evident that the station manager was able to 
move unrestrained in his fraudulent hiding of the treasures. Under 
these circumstances, we can attach no significant weight to KWK’s 
contention that. its misconduct. with respect to the treasure hunts was 
caused by errors in judgment. concerning a trusted employee. For 
it. is clear that a minimal degree of responsible supervision could have 
averted these serious events. Norcan we accord any significant weight 
to the fact, as urged by KWK, that there are only two isolated in- 
stances of the fraudulent treasure hunts. In our view, the fact that 
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there were only two such incidents, under the circumstances of the 
lack of control of KWK over the conduct of this program, is purely 
fortuitous. 

11. Moreover, this record shows that the failure of KWK to’ take 
reasonable precautionary measures in an attempt to reasonably avert 

ublic deceptions is not. limited to the two instances of the ireasure 
unts. KWK also conducted a Bonus Club Brogral: Although we 
agree with the examiner that this program did not result in frauds 
being perpetrated upon the public, there is no question that the con- 
duct of these broadcasts redounded in misleading and deceiving the 
public. The vacation trips in four instances caused inconvenience 
and hardship, to say the least, to prizewinners (findings 27-38). | The 
record also establishes that KWK, notwithstanding information 
within its knowledge,? awarded these vacation trip prizes without even 
cautioning its winners as to what: they could expect. from TCA: (the 
travel agent of KWK in connection with these vacation trips). 
KWK’s superlative depiction of the trips as “millionaire’s vacations,” 
as well as its advertisement: of the other prizes (finding 13), fall far 
short of its obligation to operate in the public interest. and to exercise 
reasonable care and prudence in the conduct of its Bonus Club pro- 
garam to assure that the program could not reasonably deceive or mis- 
ead the public. We cannot condone this misconduct, as urged by 
KWK, because (a) the inconvenience to prizewinners was proportion- 
ately infrequent; (6) it assisted or rescued stranded prizewinners; 
and (c) it paid damages to a prizewinner when sued for her 
inconvenience. 

12. We have further considered carefully all other mitigating 
factors, as urged by KWK, that (a) the gravity of revocation is!more 
severe than the “forfeiture” we levied upon another licensee* for 
allegedly similar misconduct; (b) it has cooperated in the Commis- 
sion’s investigations and the hearing in this proceeding; and (c) Mr. 
Spheeris has a good character reputation in this community. 

13. With respect to our more lenient treatment of similar employee 
misdeeds unknown to the licensee in another case, the employee’s 
misconduct in that case stands alone, whereas, here, it is clear that the 
licensee’s failure to exercise effective controls to avoid public decep- 
tions has been compounded and aggravated, rather than ameliorated, 
by its misconduct in the Bonus Club programs. In any event, the 
forfeiture provisions of the Communications Act are not available 
to us here. 

14. In light of the gravity of the Commission’s inquiry concerning 
KWK?’s misconduct which resulted in deceptions and frauds being 
perpetrated upon the public, it is evident that reasonable prudence 


®Bulletina and a letter from the St. Louic Better Business Bureau reported many com- 

lainte against TCA about flight delays, lost baggage, and refusal to refund unused ticketa, 

hia material which warned against unsatisfactory service and accommodations by TCA 
was sent to KWK, a member of the Better Business Bureau, before and during its arrange- 
ment with TCA. Knowledge may be imputed to one who closes hia ever to nccesathle infor- 
mation (Wecker v. National Enameling and Stamping Co., 204 U.S. 176 (1907), and 
Tinney v. McLain, 76 F. Supp. 694, 698 (1948)). In addition, owners and officers of KWK 
advined the president and main shareholder, Andrew M. Spheeris, about TCA’s faulty 
service and poor treatment of passengers. At least one vacation trip wax awarded even 
after KWK knew of a complaint bv one of its prizewinners. 

© WNOE, New Orleans, La. (public notice 18250, Mar. 29, 1962). 
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should dictate KWK’s full and complete cooperation with the Com- 
mission. However, we are not convinced that KWK’s cooperation 
extended beyond what Mr, Spheeris believed to be desirable. Even 
the reasons remain obscure as to why Spheeris failed to reveal the 
all-important Hamel confession concerning the treasure hunt chica- 
nery for 2 protracted period of time. This confession was made to 
Spheeris on March 28, 1961, and he on that day told Gagliano, another 
stockholder of KWK, about it. Why, for instance, did Spheeris and 
Gagliano fail to report this information at once to their own counsel, 
if not to the Commission? Why did Spheeris fail to report this infor- 
mation during 2 telephone conversation with his counsel on March 31, 
1961—just 3 days after the confession took place? Why did Spheeris 
wait until after a further prehearing conference on April 24, 1961— 
when all doubts were removed that Hamel and Jones would be called 
as witnesses by the Commission—to take concrete steps to make known 
the revelation of the treasure hunt chicanery to his counsel? In our 
view. the record affords no convincing answers to these questions. 
We, therefore, have difficulty reconciling the lack of convincing evi- 
dence relating to these questions, and KWK’s plea for absolution 
based upon its cooperation. 

15. We have also recognized the good character reputation of Mr. 
Spheeris in his community. In our view, however, when a licensee's 
willful misconduct results in frauds’ upon the public, such palpable 
violation of the high trust imposed upon it as a broadcast licensee in 
the stewardship of a station cannot be saved by the otherwise good 
character reputations of its principals. 

16. Considering the overall record as shown by paragraphs 7-15, 
supra, there are no compelling facts before us which can leemed to 
mitigate against the frauds upon the public which flowed from the two 
treasure hunts and in its stewardship of its station. We must, there- 
fore, as 2 matter of sound policy, conclude that revocation is war- 
ranted. Any bearing this conclusion may have upon the licensee 
qualifications of KWK and its principals as individuals at other time 
and places may be considered if and when_a ee raised in 
other proceedings. Walter T. Gaines, 25 FG 1387, 17 R.R. 165 
(1958), and 26 FCC 460, 17 R.R. 185 (1959). 

17. As indicated in paragraphs 5 and 6, supra, we have grounded 
the issuance of our revocation order herein on the provisions of sec- 
tion 312(a) (2), (3), of the Communications Act, which authorize 
revocation. of licenses for conditions which would warrant refusal to 
grant an original license or permit and for willful or repeated failure 
to operate substantially as set forth in the license. In both respects, 
we have based this order upon KWK’s willful and repeated misconduct 
relating to the fraudulent treasure hunts. As to subsection (a) (2), 
KWK urges upon us a narrow construction, eee that this sub- 
section relates only to “conditions” which preexisted the grant of a 
license or permit, and came to the attention of the Commission at a 
later time! But we do not believe, upon analysis of the plain language 
of the statute and the pertinent legislative history,’ that this provision 


7 See remarks of Senator Dill. 68 Congressional Record 3026, 724 Cong., 2d ness., regard- 
ing nec. 14 of the Radio Act of 1927, the forerunner of sec. 312 of the Communications Act. 
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should be given such strict construction. -\s to subsection (4) (3), 
KWK< contends that the Commission is restricted under this provision 
to 2 consideration of violations of the technical terms of the license. 
We cannot subscribe to the limitations which KWK seeks to impose 
upon us here and which are unsupported by the legislative history of 
section 312, statutory construction of the Communications Act, and 
judicial decisions. See, National Broadcasting Co. v. United States, 
319 U.S. 190, 216-217 (1943) ; Federal Radio Commission v. Nelson 
Brothers Co., 289 U.S. 266, 285 (1933). XKWK’s position is also un- 
supported by the specific terms of its license which, in addition to 
specifying such technical terms as frequency, hours of operation, etc.. 
requires that it carry out its undertaking in “good faith * * * fand] 
render such broadcasting service as will serve the public interest, con- 
venience, or necessity to the full extent of the privilege * * * 
conferred.” 

18. Finally, KWK contends this entire proceeding is void because 
the Commission did not give notice pursuant to section 9(b) of the 
Administrative Procedure Act.? As we explained in our éarlier 
memorandum opinion and order herein (released February 27; 1961, 
FCC 61-240) issued in response to a request by KWK for a bill of 
particulars, the charge of “willfulness” in the show-cause order obvi- 
ated the “notice” requirement. In this connection, we have found the 
element of “willfulness” in the conduct in question. 

Accordingly, Jt és ordered, This 27th day of May 1963, that the 
license for radio station KWK Js revoked. 

It is further ordered, That an order of revocation of the license for 
radio station KWK Js hereby issued, and that said order of revocation 
shall not become effective until July 29. 1963, in order to provide the 
licensee with an opportunity to wind up its affairs. 


APPENDIX 


Rulings on Exceptions of Broadcast Bureau 


Erception No. Ruling | 
1, 22, 33, 37, 38, 40. Denied ;: the initial decixion adequately reflects the record. 
La Denied: the findings contended for do net relate! to the 
matter in question here; i.e, the operation of the 
Bonus Club with respect to its effect upon the public. 
Denied: since we tind no impropriety with respect to the 
selection of winners, the findings sought are not mate- 
rial. ape 
Granted: this finding (going to the question of KWK’'s 
advertisement of prizes) is relevant to the impression 
conveyed to the public regarding the Bonus Club. 
Thus, the following is added to par. 13 of the find- 
ings: “In April 1959 KWK advertised that it was giv- 
ing away dally 6 new Chevrolets but no such award 
was made until February 1960.” ! 
5, 10, 23. Denied ; of no decisional significance. ; 
| 


*Thix section provides: “Except in canes of willfulnexs or those in which public health. 
interest, or safety requires otherwixe, no withdrawal. suxpension, revocation, or annulment 
of any Meeuse shall be lawful unlexs, prior to the inxtitution of agency proceedings therefor, 
factx or conduct which may warrant such action «hall have been called to the attention 
of the licenace by the agency in teriting und the licensee shall have heen accordell oppor- 
tunity to demonxtrate or achieve compliance with all lawful requirements.” {Emphasis 
udded, } 
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Exception No, Ruling 

Granted; footnote 8 is deleted since no verification of 
value was intended by KWK’s exhibit as to the prizes 
(Tr. 3955), and footnote 10 and the sentence referenced 
in par. 37 are deleted since the letter and telegram are 
presumed to be received, and KWKE has not rebutted 
that presumption. 

1 ee name mneearetn Denied; although the testimony cited by the Bureau was 
elicited by KWK’s own counsel who did not later move 
to strike it, it is still not probative because of its hear- 
say churacter. 

Granted; to the extent that the following is added to 
footnote 14: “This investigation consisted only of in- 
terviews with station employees.” The exception is 
otherwise denied. 

11___._-..-..-------.. Denied ; although the testimony cited by the Bureau was 
winner had experienced travel difficulty, the initial 
decision accurately reflects that only 1 trip was 
awarded after a complaint by a prizewinner actually 
came to KWK’s notice. 

Granted; to the extent that the following is added to 
finding 26: “Spheeris approved dealing with TCA and 
in fact approved the April 1959 agreement which in- 
cluded the ‘space available’ arrangement. The ‘space 
available’ arrangement subjected the Bonus Club win- 
ners to uncertuinty as to when they could travel and 
to instances of being bumped from flights by cash 
customers both in St. Louis and in transit.” The 
exceptions are otherwise denied. 

Be le Denied; the terms on the tickets and the prizewinner’s 
compliance therewith are material. 

Granted; to the extent that the following is added to 
par. 27 of findings: “Spheeris, Boice, and Gagliano 
were all made aware of the difficulties of Mr. and 
Mrs. Stranz.” The exception is otherwise denied. 

Granted; the following is added to finding 37: “The 
settlement was reached after release of the Commis- 
sion’s show-cause order and after the complainant 
had talked with Commission representatives.” 

Granted; the contents of the letters from the Better 
Business Bureau to KWK are relevant and material to 
whether KWK should have been on notice about TCA. 
The following is added to finding 38: “The March and 
October 1959 letter and circular stated that adver- 
tisements by TCA were not in the public interest.” 

Granted; the facts contended for show knowledge of 
KWK principals about TCA, a matter of relevance 
here. Moreover, pressures by Jones and others to 
dissuade Spheeris from the TCA arrangment is rele- 
vant to the question of “knowledge.” Therefore, the 
exceptions are granted to the extent that the following 
is added to par. 38 of the findings: “Around Easter 
1959, Gagliano told Jones that he opposed the TCA 
arrangement because TCA treated passengers ‘like 
cattle.’ Gagliano admitted he may have conveyed this 
thought to Spheeris also. Jones even tried to persuade 
Spheeris to substitute cash awards for the TCA trips. 
Mr. Spheeris himself informed Bureau counsel in effect 
that a rash of complaints against TCA came in and he 
realized that being stranded and abandoned by TCA 
was not the exception but more the rule.” 

2%4_----------------.. Granted; in accordance with this decision relating to 
“licensee responsibility.” 
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Exception No, Ruling 
: . Granted ; the following is added to par. 64 of the findings : 
“According to their own statements, Spheeris and Boice 
had some suspicion that Jones and Hamel were ¢cun- 
cealing the true facts.” 
Granted ; to the extent that the following is added to par. 
78 of the findings: “After Hamel hud disclosed the 
fraudulent hiding to Spheeris and before KWK’s com- 
munication counsel learned thereof, Spheeris ‘visited 
Washington and attended a prehearing conterence 
herein. He learned at this conference that the Bureau 
planned to cull both Hamel and Jones as witnesses. 
Spheeris thereafter became more insistent that KWK’'s 
communications counsel interview Hamel. In the 
course of their several telephone conversations from 
Mar. 28. 1961, to early May 1061, Spheeris did not 
divulge to KWK’'s communications counsel the con- 
tents or gist of Hamel’s disclosure. At a meeting of 
the board of directors [Milwaukee Broudcusting) 
sometime in April 1961, Spheeris indicated that he was 
‘fed to the gills’ with Jones and that Joues should be 
tired if it developed at the prebearing conferente that 
he [Jones] was lying.” The exceptions are otherwise 
denied since the initial decision adequately reflécts the 
record. | 
Denied; we cun accord no weight to the testimony of 
Jones and Hamel. However, the material set forth 
in footnote 30 is muterial and relevant to the apestion 
of their veracity. ! 
Granted ; for the reasons indicated in the next previous 
ruling... ' 
Denied; the examiuer’s ruling on the Bureru proposed 
exhibit 28 (Tr. 1206) is affirmed. The letter from 
KWK’s counsel to Bureau counsel was in the realm of a 
settlement discussion and its contents are not 
admissible. i 
Denied ;: in accordance with our decision herein. | 
Granted ; to the extent that the matters of KWK’s super- 
vision of the telephone system, KWK’s representation 
of the vacation trips, its knowledge about TCA and 
awarding of the trips, relate to “licensee responsibility” 
which we have considered herein insofar as it bears 
upon whether the license should be revoked. The ini- 
tial decision otherwise adequately reflects the record. 
Granted ; in accordance with this decision. 


Rulings on Exceptions of KWAK 


Denied for the reasons stated in our memorandum opin- 
ion and order herein of Feb. 27, 1961, and in this 
decision. i 

Denied; the shuw-cause order set forth in sufficient de- 
tail the facts upon which revocation was being invoked. 

-- Granted. (See ruling on Bureau exception No. 2, supra.) 

Denied; the matter of KWK’s representations of: prizes 
in broadcasts and in newspaper advertisements is ad- 
missible insofar as it pertains to “licensee 
responsibility.” i 

Denied; the initial decision as amended by our ruling 
on Bureau exceptions Nos, 6, 7, and 16, adequately 
and accurately reflects the record. j 
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Ezception No. Ruling 

Secret eee Denied: the witnesses’ testimony as to what the an- 
nouncer told her was not offered to prove the truth of 
his statement, but rather to show the treatment he: 
complaint received. ‘In this context it is not hearsay 
and is admissible. 

“Lecce ke ners Granted ; the following is added to par. 23 of the findings : 
“The board of directors of KWK directed Jones to 
investigate complaints and award the prize if the com- 
plaint seemed legitimate. The procedure established 
is that complaints went first to Jones’ secretary who in 
turn investigated and relayed the results of her inves- 
tigation to Jones.” 

Granted. We have not made any determination herein 
with respect to the method of choosing winners. The 
conclusion that prizewinners were not previously told 
of their “space available” status is stricken. 

21_________j_-__---. Denied. The findings as to the steps taken to improve 
the telephone system after the Commission investiga- 
tion started are relevant to the extent that they show 
that a better system could have been devised. 

Se ercneeresreertases eschoemenemrenenepesee= Denied, The initial decision adequately reflects the 
record. 


ADpITIONAL MODIFICATION OF THE FINDINGS ON TITE ComMIssion’s OWN Moriox 


1. At paragraph 78 of the findings, the fourth sentence is deleted and replaced 
by the following: “Mr. Spheeris spoke with Mr. Booth by telephone on March 31, 
1963, and approximately 10 other times during April, but did not tell him of 
Hamel’s disclosure. (See footnote 28 of the findings.) 

2. At paragraph 79 of the findings. the fourth sentence is deleted and replaced 
by the following: “After a prehearing conference on April 24, 1961, when the 
Bureau made it clear that Hamel and Jones would be called as witnesses, Mr. 
Spheeris became insistent that Booth and Blume come to St. Louis at once.” 

3. At paragraph 80 of the findings, the first sentence is deleted and replaced 
by the following: “Although the trip of Mr. Booth to St. Louix was delayed 
because of the death of his father on April 5, 1961, and because of other com- 
mitments. there is no record indication that Spheeris asked cocounsel, Blume, 
to make the trip at an earlier date.” 


DISSENTING OPINION OF COMMISSIONER ROSEL 1H. HYDE AND COMMISSIONER 
ROBERT FE. LEE 


Under the circumstances of this case, we believe that the sanction 
of revocation of KWK‘’s license is too severe. Indeed, it was upon 
the Conmission’s own comments concerning the gravity of the revo- 
“ation penalty that. Congress in enacting the 1960 amendments to the 
Communications Act. accorded the Commission authority to levy for- 
feitures for misconduct. of a licensee such as that which has occurred 
in the instant case. While we recognize that the forfeiture provisions 
of the act are not technically available to the Commission in this case 
because the events transpired prior to the amendment of the act, we 
nevertheless believe that. “the Commission has discretion to deter- 
mine, where Congress has not specified, when new broadcast legisla- 
tion applies to proceedings in progress.” See [nterstate Broudcasting 
Company. Inc. v. Federal. Communications Commission, decided 
April 30, 1963, U.S. Court of Appeals. In this connection, we are 
also aware that section 501(3) of the forfeiture provisions of the 
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act read, as follows: “No forfeiture liability under paragraph (1) of 
this subsection (b) skall attach for any violation occurring more than 
1 year prior to the date of issuance of the notice of apparent liability 
and in no event shall the forfeiture imposed for the acts or omissions 
set forth in any notice of apparent liability exceed $10,000.” 
[Emphasis supplied.] 
While this provision effectively establishes a statute of limitations, 
we believe that a licensee may, if it so desires, wave the limitations 
imposed upon the Commission, and the Commission, in accotdance 
with the holdings of the court in the /nterstate case, supra, may, in 
its discretion, accept the maximum penalty of $10,000 if offered by 
the licensee. In short, it is our view that appropriate “waivers” by 
the licensee accords the Commission, in its discretion, with an oppor- 
tunity of extending more lenient treatment to the licensee than the 
gravity of revocation. We, therefore, believe that the Commission 
should invite the licensee to submit its views with respect to possible 
forfeiture. 
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BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 


Wasuincton 25, D.C. 
? 


In the reac of eee ; 

Revocation or LicENSE oF ADIO, INC., 225 
ror Staxparp Broapcast Station KWK, Docket No. 13827 
Sr. Louis, Mo. 

APPEARANCES 


Robert M. Booth,.7r. (Booth, Tierney & Hennessey), Jack P. Blume 
(Fly, Shuebruk, Blume & Gaguine), and Gerald Smith (Coburn, 
Croft & Cook), on behalf of KWK Radio, Inc.; Thomas B. Fitepat- 
rick, Morton L. Berfield, Joseph Stirmer, and Robert B. Jacobi, on 
behalf of) Chief, Broadcast Bureau, Federal Communications 
Commission. 


Inirian Decision or Hrarinc Exasnner Forest L. McCtennine 
(Adopted September 13, 1962) 
PRELIMINARY STATEMENT 


1. This proceeding arises out of the order to show cause released 
November 3, 1960 (FCC 60-1273), ln the Matter of Revocation ef 
License of KWK Radio, Inc. (hereinafter also referred to as KWK 
for Standard Broddcast Station KWK, St. Louis, Mo. The pertinent 
portions of the Commission’s order are as follows: 


The Commission having under consideration (1) the outstanding license 
issued to KWK Radio Inc., authorizing it to operate station KWK in the 
public interest, convenience, and necessity on the frequency of 1380 ke at 
St. Louis, Mo.; (2) various complaints with respect to the conduct of con- 
tests over the facilities of station KWK: and (3) the Commission’s inquiry 
into said complaints ; and 

It appearing that during each of the periods from June 24, 1960, to 
July 18, '1960, and from July 25, 1960, to August 15, 1960, station KWEK 
conducted a treasure hunt in which the prizes were $1,000 and $1,500, 
respectively; that in each case the prize was not hidden until the latter 
part of the period; and that consequently it was impossible for any person 
to find the prize during a substantial portion of each period ; and 

It further appearing that in KWK Bonus Club contests, broadcast by 
station KWK, the holder of the winning number was required to call a 
special telephone number within 60 seconds, but that said number was 
busy approximately half of the time on regular station business, and that 
“<onsequently it was not unusual for the Bonus Club “winner” to fail to 
complete the required telephone call ; and 

It further appearing that prizes of vacation trips and merchandise 
offered to winners of Bonus Club contests were not as represented in 
broadcasts; that despite knowledge of such misrepresentation, station 
KWE continued to deal with the same advertiser, a travel agency; and 
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if 
that in several instances winners were inconvenienced as 2 result of such 
misrepresentations; and” : 

It further appearing that said licensey’s outstanding license provides 
that “The licensee shall, during the term of this license, render such 
broadcasting service as will serve public interest, convenience, or necessity 
to the full extent of the privileges herein conferred”; and } 

It further appearing that in conducting said treasure hunts and ' Bonus 
Club contests, station KWK was not serving the public interest, con- 
venience, or necessity; that it was operating contrary to the public interest. 
convenience, and necessity, and was perpetrating a fraud on its listeners ; 
that such operations constitute conditions which would warrant the Com- 
mission in refusing to grant a license or permit to the said licensee! on an 
original application; and that said licensee has willfully and repeatedly 
failed to operate substantially as set forth in its license; ' 

It is ordered, This 2d day of November 1960, pursuant to the provisions 
of sections 312(a) (2), 312(a) (3), and 312(c) of the Communications Act 
of 1934, as amended,’ that KWK Radio, Inc., Is directed to show cause why 
an order revoking its license for standard brondcast station KWK, St. 
Louis, Mo., Should not de issued, and to appear and give evidence with 
respect thereto at a hearing to be held in St. Louis. Mo., at a time and 
place to be specified by subsequent order, said time in no event to be less 
than 30 days after receipt of this order ; | 


2, The Commission, by order also released on November 3, 1960, 
scheduled the hearing to commence on December 14, 1960, in St. Louis, 
Mo. The respondent thereafter filed a request for a bill of particulars 
which request was denied by the Commission. In the memorandum 
opinion and order denying the request, the Commission! pro- 
vided that if the examiner should find KWK to be surprised or 
otherwise not in a position to adequately prepare its defense, then 
sufficient time during the course of the hearing should be granted 
to enable it to prepare its defense to evidence adduced by the 
Commission. 

3. Pursuant to section 312(d) of the Communications Act of 1934, 
as amended,! the Commission’s Broadcast Bureau presented the, Com- 
mission’s case at hearings held in St. Louis, Mo.. on September 11 to 
15, inclusive, and 18 to 22, inclusive, 1961. Respondent’s request, 
thereupon, for a continuance was granted. Respondent presented its 
rebuttal case in Milwaukee, Wis., on January 15, 1962; in Chicago, 
Til, on January 16, 1962: and in St. Louis, Mo., on January 18, 19, 


22, 'and 23, 1962. The record was closed on the latter date. Pro- 


| 
1 Evidence herein as to thia matter was limited to representations relative to’ awards 
of vacation trips on the Bonus Club, It did not relate to content of the advertising for 

the travel agency over station KWK. | 
3Sxc. 312(a), The Commission may revoke any station license or contraction permit— 
(2) because of conditions coming to the attention of the Commission which would war- 

rant it in refusing to grant a license or permit on an original application; i 
(3) for willful or repeated failure to operate substantially ar ret forth in the license; 
Sec. 312(c). Before revoking « license or permit pursuant to subsection (a). or 
insuing a cease and desist order pursuant to subsection (b), the Commission shall serve 
upon the licensee, permittee, or person involved an order to show cause why an order 
of revocation or © ecase and desist order should not be issued. Any such order to show 
cause shall contain a statement of the matters with respect to which the Commission is 
inquiring and shall call upon said licensee, permittee, or person to appear before the 
Comminsion at a time and place stated in the order, but in no event less than 30 days 
after the receipt of such order, and give evidence upon the matter specified therein: * * °. 
88rc. 312(d). In any case where a hearing ia conducted pursuant to the provisions of 
this section, both the burden of proceeding with the introduction of evidence and the 
burden of proof shall be upon the Commission. b 
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posed findings of fact and conclusions of law were filed by the parties 
on March 19, 1962, with reply findings being filed on April 6, 1962.* 


FINDINGS OF FACT ’ 


4. Radio’station KWK is licensed to operate in St. Louis, Mo., on 
1380 ke with 5 kw power, unlimited time, employing a directional 
antenna atinight. Since May of 1958, this station has been licensed 
to KWK Radio, Inc.,? a wholly owned subsidiary of the Milwaukee 
Broadcasting Co., licensee of standard broadcast station WEMP, 
Milwaukee, Wis. The following are the officers, directors, and stock- 
holders of the Milwaukee Broadcasting Co.: 


Office Duties at WEMP 


Andrew M. Spheeris.... President and director. 
ugh K. Boice, Jr... .| Vice president nnd director. 


H = 
John C, Gagliano... Treusurer and director. 
Thomas T. Dyson... Assistant secretary and director. 


Suzayne C. Cleaveland Secretury, assistant treasurer, 
and director. 
Rolland E. Paske. Chief engince: 
Earl W. Gillespie. Jr... 8 
Estate of Mrs. Robert Li 
lette, Jr. 


i en LEER SEES 


5. The officers and directors of KWK Radio, Inc., are as follows: 
Name Ofice 


Andrew 'M. Spheeris. President and director. 

Hugh K. Boice, Jr-- . Vice president and director. 
John C. Gagliano. - Treasurer and director. 

William T. Jones, Jr Director 

Suzayne C. Cleaveland.. Secretary and assistant treasurer. 
Thomas T. Dyson. Assistant secretary. 


6. Mr. William T. Jones, Jr.,¢ an insurance man, is a resident of 
St. Louis, Mo. All of the other officers and directors reside in 
Milwaukee, Wis. From March 8, 1960, to May 22, 1961, William L. 
Jones, Jr., then general manager of KWK, served as a vice president. 
When his contract as general manager was terminated by action of 
the board of directors on May 22, 1961, he was removed as a vice 
president. 

7. The seven individual stockholders of Milwaukee Broadcastin 
Co. devote their full time to the operation of stations WEMP ant 
KWK. Messrs. Spheeris, Boice, and Gagliano (officers and directors 
of both KWK Radio, Inc., and Milwaukee Broadcasting Co.) act as 
an executive committee with respect to the operation of station KWK. 
As president of both Milwaukee Broadcasting Co. and KWK Radio, 


¢On Apr. 11, 1962, the Broadcast Burean filed a pleading titled “Broadcast Bureau's 
Comment With Respect to KWK’'s Reply to Broadcast Bureau's Proposed Findings and 
Conclusions of Law.” This pleading has no standing, asx it was not filed pursuant to 
either prior agreement or Aprovision of the Commission's rules. It accordingly is rejected. 

®The Commission on May 14, 1958, granted assignment of license (BAL-3011) for 
station KWK to KWK Radio, Inc. This assignment was consummated on May 15, 1958. 

¢ William T. Jones, Jr., and William L. Jones, Jr., former general manager of KWK, are 
not related. All references hereinafter to Mr. Jones is to William L. Jones, Jr. 
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Inc., Mr. Spheeris is responsible to the board of directors for overall 
supervision of the management and operation of station KWK. 
Under this responsibility during the period here under consideration, 
Mr. Spheeris visited station KWK an average of once every :2 or 3 
weeks and conferred with the station manager by telephone two to 
three times a week, and some weeks oftener.? The other officers and 
directors also visited station KWK, the one doing so most frequently 
being Mrs. Cleaveland. The KWK manager frequently came to Mil- 
waukee and attended meetings of the board of directors. 

8. Upon commencement of the investigation leading to issuance of 
the order to show cause, in August of 1960, KWK made available 
its employees for interviews and permitted the Commission’s investi- 
gator to examine all station records requested. After issuance of the 
order to show cause and the case was in an adjudicatory posture. 
KWK permitted and arranged for Broadcast Bureau ¢ounsel 
appearing in the instant proceeding to interview KWK employees 
during said counsel’s visit to the station in January of 1961. <At 
this time he was also provided a list of the names and addresses of all 
winners of vacation trips on the KWK Bonus Club, hereinafter noted. 
In May of 1961, KWK voluntarily reported that an employee had 
changed his prior story as to when the prizes in the two treasure 
hunts had been hidden. When, as a result of this disclosure, counsel 
for the Broadcast Bureau desired to interview named officers and 
directors of KWK and the employee referred to above, and to have 
a stenographic transcript made of the interviews, KWK consented 
and brought the requested individuals to Washington, D.C., for the 
interviews at the station’s expense. Additional station records re- 
quested by Broadcast Bureau counsel during the evidentiary phases 
of the proceeding were also made available without objection. 

9. In September of 1958 the general manager of station KWK left 
and his duties were assumed temporarily by Mr. Boice. In Decem- 
ber of 1958, Mr. Jones, then a sales employee of station WEMP, 
was appointed general manager. Thereafter, a study was ‘under- 
taken to find means of promoting the station. One promotional 
campaign studied which had been used with success by a number of 
stations, including one in Milwaukee (not WEMP) and two in St. 
Louis, had been known by various names such as Lucky Number and 
Bonus Number. A similar promotion was approved by the KWK 
board of directors to be called the KWK Bonus Club. Basi¢ objec- 
tives of the promotion were to be to attract listeners to the station 
by the awarding of prizes and to hold the listeners by both the quality 
of KWK’s programing and the prizes. Mr. Boice, Mr. Gagliano, 
and Mr. Spheeris thereafter met with Mr. Jones and the method of 
operation of the Bonus Club was worked out and approved. | It was 
agreed that prizes, other than cash prizes, were to be obtained by 
“trading out” announcements having a cash value equal to the sug- 
gested retail prices of the sponsor. Also a number of prizes, largely 
watches, were purchased thereafter at less than normal retail prices 
and awarded as prizes. The tradeout prizes were not treated on the 


7 By interconnecting telephones, Mr. Boice and Mr. Gagliano at times participated in 
these conversations. 
34 F.C.C. 
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books of the company as either income or outgo. This practice was 
for the reasons that. one canceled the other, and to have shown them 
ns income would have increased certain license fees and salary arrange- 
ments. Additionally, in the instance of the TCA contract involving 
services, the cash received was the prime consideration, the service 
portion of the agreement being of little, if.any, value to the station 
other than to the extent used as prizes. No record of the unused 
pertion of the trade credit was maintained and all tradeout merchan- 
dise was used as prizes. 

10. Prior to commencement of the Bonus Club, cards were printed. 
which were divided into two sections, each bearing the same seriat 
number, These were distributed to the public in various parts of 
the city and in St. Louis County at various times during the con- 
test. Distribution was made by means of mail, messenger, and 
through retail stores. A person desiring to participate in the Bonus 
Club filed in his name. address, and telephone number on one 
section of the ecard. matied or delivered that section (hereafter 
sometimes exiled a “stub™) to the station, and retained the other 
section in his possession. The stubs were initially piaced by Mr. 
Jones’ secretary ma drawer, then ina cardboard box, and as the 
number increased, in three “trash type” barrels. Stubs from two 
telephone surveys made in designated sections at a later point in the 
contest were placed in separate cardboard boxes. 

11. It was decided to use for the Bonus Club the last, or high- 
est. number of the six trunks on the station's switchboard. The 
numbers of KWK were MAin 1-1380 to MAin 1-1385, inclusive, 
the listed number being MAin 1-1580. In adopting this pro- 
cedure, it was believed that this trunk could be kept free from 
outgoing calls, and that there was little chance that it would 
ever be used for incoming calls, since there were five lower num- 
bered incoming trunks which would be seized first. 

lv. To determine the numbers to be called, in advance of the 
day of the broadcast, Mr. Jones’ secretary would draw a_pre- 
determined number of stubs from the barrels or bins and pre- 
pare a list, in duplicate, of the serial numbers, names, and 
addresses’ of the cardholders. A copy of the list was placed in a 
sealed envelope to be opened by the morning announcer shortly 
before the first Bonus Club number was to be broadeast. The 
duplicate copy was retained by the secretary. At the outset, 
stubs were drawn at complete random. Complaints, however, were 
received from the public that certain geographical areas, number 
series, wld racial groups were being ignored. Thereafter, stubs 
were drawn until those to be put on the list represented an 2s- 
sortment of series. 2 variety of postal zones, and a card of “at 
least one colored person.” Mr. Jones’ secretary devised this system, 
and advised Mr. Jones that this was what would have to be done 
to avoid! complaints and he approved the change. After com- 
pletion of the aforestated telephone survey in designated sections 
of the city, a further change was made. At that time Mr. Jones 
gave instructions that every third card was to be drawn from the 
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cardboard boxes containing the stubs for these areas.s This was 
employed for promotion purposes in an attempt to increase the 
listening audience in these sections. 

13. During the period from January 2, 1959, to November 7, 
1960, inclusive, Bonus Club numbers were broadcast approximately 
once an hour between 6 a.m. and midnight.on weekdays and less 

uently on Sundays. Without considering Sundays, approxi- 
mately 108 Bonus Club numbers were broadcast each week. ‘Thus, 
during the 95 weeks from January 2, 1959, to November 7, 1960, 
more than 10,260 Bonus Club numbers were broadcast. The broad- 
cast of each serial number would be preceded by a verbal explana- 
tion that the holder of the card bearing the number would receive 
a described prize if he telephoned the station within the next 60 
seconds and gave the name and address shown on the stub having the 
serial number broadcast. If a call was not received from the card- 
holder within the following 60 seconds, the announcer would broad- 
cast the cardholder’s name and address. This was done for the 
reason that, by giving the cardholder's name and address even 
when the call was not completed, KWK would avoid criticism 
that fictitious numbers sometimes were broadcast, 2 criticism ‘it had 
heard of the similar contests considered. If a call from the card- 
holder was completed within 60 seconds, the prize was awarded on 
the air and then usually followed by advising how and where the 
prize could be picked up. The Bonus Club itself was promoted 
through broadcast announcements and newspaper advertisements. 
The prizes were described in the newspapers by such statements as 
every day KWK is giving away a new Chevrolet, a mink stole, 
or cash: that day and night KWK is trying to give away over 
$50,000 in Bonus Club cash and prizes; fabulous KWK Bonus 
Club awards free for the listening such as beautiful automobile, 
luxurious mink stoles, millionaire’s vacation trips, and elegant 
wristwatches” Timing of awards of the larger prizes wis left 
up to Mr. Jones. 

14. The KWK switchboard was open and manned from ap- 

roximately 8:30 a.m. to 5:30 p.m. Monday through Friday, and 

330 am. to 1 p.m. on Saturday. Instructions were issued to the 
operators to reserve M.Ain 1-1385 from outgoing calls. During 
these hours, the announcer on duty would either advise the switch- 
board operator, or mention on the air, that a Bonus Club number 
was to be broadcast soon thereafter. The switchboard operator, 
was equipped with a radio receiver so that she could hear all an- 
nouncements concerning the Bonus Club, make certain that the 
Bonus Club line was not in use, and’ be prepared to handle any 
calls received on this line. Upon receipt of 2 call on MAin 1-1385 
during the 60 seconds following the Beoadease of a Bonus Club 
number, the switchboard operator would intercept the call and 
“patch” or connect the incoming call to a telephone on the an- 

~Mr. Jonex testified he believed the ratio wax 1 out of 4. Because of closer aniocintion 
with the mechanics of selection and more positive recollection, the testimony of hix xecre- 
tary as te thix ratio is accepted, 

*No evidence was presented of the mauner of representation of the vacation trips and 


prizex in broadcaxtsx other than the textimony of one witness, hereinafter noted, that her 
trip award was described as a “millionaire'’s” vacation. 
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nouncer’s desk in the studio. During periods when the switch- 
board was not manned, the Bonus Club line, MAin 1-1385, would be 
“patched” directly to the telephone on the announcer’s desk and 
incoming calls were handled directly by the announcer on duty. 
Three telephones were located in the studio: one, red colored, was 
the general manager’s direct private line; a tan-colored one was 
a recording telephone, used to record conversations for on-the- 
air interviews; and the third. green in color, was the Bonus Club 
telephone or MAin 1-1385,. 

15. During the almost 28 months that the Bonus Club operated, a 
total of 438 awards of prizes were made as follows: 4 Dodge station 
wagons; 5 awards of $1,000 in cash; 1 award of $200 in cash ; 12 awards 
of $100 in cash; 11 awards of $10 in cash; 56 awards of $5 in cash; 6 
trips to Las Vegas; 1 trip to Las Vegas, 1,000 trading stamps, 1 Hel- 
bros watch; 1 trip to Las Vegas, 1,000 tradirig stamps, 1 mink stole, 1 
Benrus watch ; 7 trips to Hawaii; 1 trip to Hawaii, 1 mink stole, 1 Hel- 
bros watch; 7 trips to Miami; 1 RCA refrigerator; 15 Scott 3.3-hp 
outboard motors; 2 Tappan ranges; 8 Polaroid cameras; 1 Slenderette 
machine; 1 Ronson hair dryer; 42 mink stoles; *° 11 diamond rings; 
5 strands of pearls; 19 diamond watches; 1 Longines-Wittnauer watch; 
2 Benrus watches; 98 Helbros watches; 61 unnamed * watches; 1 Mag- 
navox hi-fi; 13 Zenith radios: 4 unnamed * radios; 20 awards of 1,000 
P-I-P trading stamps; 3 awards of a 6 months’ supply of hose; 2 
awards of 5-pound boxes of money, $12.50 each ; 12 Orjet perfume; and 
4 movie cameras. 

16. Within a matter of weeks after the Bonus Club began, extra- 
neous calls began to be received on the Bonus Club telephone both dur- 
ing the 60 seconds after a Bonus Club number was broadcast and dur- 
ing which time the holder of the number was required tv contact the 
station and at other times. This problem obtained both when the 
switchboard was open and manned, and when the Bonus Club line was 
“patched” into the studio. When the switchboard was manned, an 
extraneous call would usually consume 20 seconds. On occasions two 
extraneous calls were received during the Bonus Club minute. These 
extraneous calls became more frequent.after the number MAin 1-1385 
became better known and included people calling to request particu- 
lar record selections, children calling to say they had the bonus num- 
ber, people requesting. to know the number broadcast, and other calls 
to inquire how a Bonus Club number could be obtained. At other 
times, “prank” or “crank” calls were received during the Bonus Club 
minute where the caller refused to talk to the announcer or would just 
laugh. At still other times, the line appeared to be dead. When such 
calls were received, the announcer would hang up immediately so as 
to be able to receive another incoming call. There is no evidence in- 
dicating that the Bonus Club line during the period of this contest was 
ever tied up or used for outgoing calls aoe a period when a Bonus 
Club number was being broadcast. Evidence was presented of six 


10The manufacturer's name or brand name was not shown on the list supplied by KWK. 


The watches were valued at $40 ench and the radios at $35 each by Mr. Jones, the mink 
stolex an including 42 valued at $500 each, 20 at $300 each, and 19 at $250 each. 

2A former telephone operator for KWK testified that this number was not used by her 
for outgoing calls at any time. 
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instances in which the person having the winning number failed to 
complete a call. within the 60-second period allegedly because the 
Bonus Club line was busy. 

17. At about 8:25 a.m. on January 7, 1959, the number of one of the 
contestants was broadcast, the announced prize being $500 in: cash. 
She, upon hearing her number, dialed MAin 1-1385, the Bonus Club 
number, and received a busy signal. She disconnected and redialed 
MAin 1-1385 constantly for a period of approximately 5 minutes, each 
time receiving a busy signal. She then called the operator and asked 
her to try the number. The operator got through, it being unknown 
whether the cal] was completed on MAin 1-1385 or another KWK 
number. This contestant spoke with a “diskjockey,” and informed 
him that she had been trying to reach the number but had gotten a 
steady busy signal. She was not awarded the prize because she had 
not called within the 60-second limit. This contestant thereafter 
called KWK and requested to speak to the general manager. She 
spoke with an unidentified individual, told him what had happened, 
and expressed the view that it wasn’t fair to have a contest of this type 
where only one telephone line was used since, although she had the 
winning number and called within the time limit, she couldn't win. 
She thereafter addressed a letter of complaint to the Better Business 
Bureau, a copy being sent to “Mr. Carmichael, station manager, 
KWK.” # | 

18. A second contestant testifying herein held Bonus Club number 
16417. About 6 p.m. on January 13, 1959, while having dinner with 
her husband and a friend, this number was broadcast on KWK, the 
announced prize being a Chevrolet automobile. The contestant, upon 
hearing her number broadcast, ran to her telephone and dialed the 
Bonus Club number. She received a busy signal. She disconnected 
and dialed two more times, each resulting in a busy signal. On her 
fourth attempt she completed the call and identified herself as the 
person having the Bonus Club number. Upon being advised that 
she was too late, she explained that she had attempted to reach the 
station three times but each time had received a busy signal. She was 
not awarded the prize. Facts relative to the KWK investigation of 
this complaint and to her subsequent Jaw suit against KWK are set 
forth, infra. 

19, A third contestant testified that between 5 p.m. and 6 p.m. on 
February 7, 1959, while she was preparing dinner, her number was 
broadcast, the announced prize being a “jackpot” consisting of a mink 
stole, a trip to Las Vegas, and two wristwatches. She further testified 
as follows: that when she heard her number broadcast, she went to 
her telephone and dialed the Bonus Club number four times, the first 
three times resulting in a busy signal. On the fourth attempt, she 
reached the announcer and heard, either via the telephone or her radio 
tuned to KWK, words to the effect that the time was up, better luck 
next time. She did not pursue the matter further with KWK, but 
did communicate both orally and by letter with the Better Business 


19 There is no evidence this copy was in fact received and opened by KWK officials. 
There ix testimony that if received, the letter, because of the manner in which addressed, 
would have been forwarded to Mr. Carmichael who left the station approximately 


4 months prior to thix time. 
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Bureau concerning her alleged experience with the KWK Bonus 
contest.7* 

20. At approximately 8 a.m. on or about March 31, 1959, a fourth 
contestant heard her Bonus Club number broadcast on station 
the announced prize being a mink stole. She went 8 feet to‘her phone, 
dialed MAin 1-1385, and got a busy signal. She disconnected and 
dialed two more times, each time getting a busy signal. On her fourth 
attempt she completed her call and informed the individual who an- 
swered theitelephone that she was calling for her mink stole. She 
was advised that the time limit was up. Contestant advised this in- 
dividual that her previous attempts to reach the station were unsuc- 
cessful because she kept getting a busy signal and was advised that 
perhaps the line was jammed. This contestant asked to speak to the 
manager, but was advised that the manager wasn’t in, that she should 
call again in 15 or 20 minutes. She called again and was advised that 
the manager was still not in. She then spoke with an unidentified 
man who advised her that the line must have been jammed, and that 
he was sorry that the call was too late. Thereafter, this contestant 
related her experience with the KWK Bonus Club in a letter addressed 
to the Better Business Bureau. The Better Business Bureau, on April 
10, 1959, forwarded a copy of this letter to KWK. In its letter of 
referral, the Better Business Bureau informed KWK that they had 
lately received a number of calls from people complaining that KWK’s 

hone was so jammed following the broadcast of a Bonus Club num- 
= that they were unable to get through in the allotted time. 

21. A fifth contestant and his wife became members of KWK’s 
Bonus Club. At about 4:58 p.m. on January 1, 1960, the wife’s Bonus 
‘Club number was broadcast, the announced prize being an all-expense 


round trip to Florida. This contestant, in the iprecence of his wife, 


immediately called MAin 1-1385 when he heard the number broad- 
cast. He received a busy signal and hung up. He repeated the call 
three times, each time receiving a busy signal. He then called MAin 
1-1380, and was informed that MAin 1-1385 was busy. He thereafter 
called MAin 1-1385 again and was told that his call was too late, 
that he didn’t get in under the 60-second time limit, and that he would 
have to take the matter to the station manager. He did not pursue the 
matter further.™* . 

22. On February 9, 1960, at about 4:15 p.m., a sixth contestant’s 
Bonus Club number was broadcast on KWK, the announced prize 
being 2 Dodge station wagon. The contestant, upon hearing his num- 
ber broadcast, immediately dialed the Bonus Club number. He re- 
ceived a busy signal. After listening to the busy signal for about 20 


* EWK prepared a card index file of all Bonus Club numbers broadcast. Neither this 
contextant'’s name nor number appeared in this file for any date during the contest. Nor 
did they appear on the lixt provided the announcers as set forth in par. 12, supra, for 
the dates of Feb. 6, 7. or 8, 1959. These facts, the knowledge of the witness with refer- 
ence to the aforementioned suit to which she testified, her testimony as to the time of 
listening and to the broadcast of Bonus Club numbers during this 1-hour period, raise 
questions, ax urged by KWK, as to the validity of this witness’ testimony. Her testimony 
ux n whole. however, establishes the credibility of this witness. 

%*Thia contestant had previously won a watch on the KWK Bonus Club and had no 
difficulty completing the call. When he received this prize he requested and received two 
more membership cards. As a result, on Jan. 1, 1960, he and his wife, in the aggregate, 
held four cards, one each under their correct names, one under a nickname, and one under 
the wife's former married name. Rules of the contest limited one card to an individual. 
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seconds, he hung up and dialed again. Again, he received a busy 
signal, but this time did not disconnect and redial the number. The 
contestant believed he would automatically be connected when the 
number dialed became open.*_While he was receiving the busy signal 
he heard over the radio that the 60 seconds had expired and that had 
he called within the ified time he would have won the prize. He 
then called KWK on in 1-1380 and related his experience to Mr. 
Jones’ secretary. She told him that she was sorry, but that he had 
called too late and advised him that the Bonus Club line had been 
- open except for 15 seconds during this 60-second period. This con- 
testant thereupon directed a letter to the Better Business Bureau and 
the Federa] Communications Commission concerning the matter. The 
Better Business Bureau furnished KWK with a copy of the contest- 
ant’s letter. Subsequently, by letter he was informed by KWK that 
he was too late in calling and was not being awarded the prize. 

23. Instances with regard to the Bonus Club telephone number 
being busy during the 60 seconds following the broadcast of a Bonus 
Club number were reported by staff members to Mr. Jones. He gave 
instructions that in such cases any person holding the winning num- 
ber was to be told “that the 60 seconds were up and the time for win- 
ning was over, and so therefore there would be no winner.”; Mr. 
Spheeris was informed at the time of the incident set forth in para- 
graph 18, supra, of these complaints. Mr. Gagliano and Mr. Boice 
were also informed at this time of the problem. Investigation of this 
complaint disclosed that an announcer and program director of KWK 
were present in the studio when contestant’s Bonus Club number was 
broadcast. Three calls came into the studio at about 15-second in- 
tervals following the broadcast of this number. Each time the pro- 
an director picked up the phone and the line appeared to be dead. 

he minute expired and it was announced that the time was up and, 
unfortunately, they did not have a winner. About 20 seconds! after 
the expiration of the minute, the light on the telephone flashed. | This 
was complainant’s call hereinbefore related. Mr. Jones discussed this 
complaint with Mr. Spheeris and asked permission to negotiate a 
settlement for $1,000 or $1,500. Mr. Jones explained that he thought 
the claim was legitimate and, further, there was no way to prove 
whether it was. Upon hearing of the complaint Mr. Gagliano re- 
quested that something be done about it, that the matter should be 
straightened out to make complainant happy. Mr. Boice left the 
matter entirely in Mr. Spheeris’ hands. Mr. Spheeris objected to a 
$1,000 or $1,500 settlement, he being fearful that settlement of a claim 
of this nature might subject the station to a multitude of similar com- 
plaints. Also following this complaint, he personally investigated 
the telephone setup by watching the switchboard and interviewin 
the switchboard operators and Mr. Jones’ secretary, who handl 
such complaints. He found tieups of this nature to be infrequent.?¢ 


% Counsel for the Broadcast Bureau and KWK stipulated the St. Louis telephone! system 
operated in a manner that if a busy signal is received, the caller would not be connected 
automatically to the called number once the earlier conversation has been completed. 
Also, if a connection is made and the number called “hangs up,” a disconnect is not effected 
for a period of 40 to 70 seconds if the one making the call does not “hang up.” i 

Mr. Spheeris testified that after his investigation he believed then and still believes 
this contestant’s first call was in fact made after the 60-second period had elapsed.' 
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Mr. Spheeris, however, gave Mr, Jones permission to Stee to ar- 
range a settlement on a “tradeout” basis, it poe being a; between 
Mr. Jones and the attorney representing complainant that the claim 
would be settled in consideration of trips to See The attorney 
originally mepneneriiines complainant, however, became ill and com- 

lainant retained another attorney who refused to settle the claim. 

nm February 7, 1959, in the Circuit Court of St. Louis, complainant 
filed suit against KWK, the trial of the case by jury resulting in an 
award of $2,000. 

24. KWK presented a resident of St. Louis as a witness. He testi- 
fied that he was assigned MAin 1-1305 as his telephone number in 
May 1960. He received so many calls from persons attempting to 
call KWK and its Bonus Club that in August 1960 he had the number 
changed. These calls continued even when, at his request, KWK 
made announcements over the air requesting listeners to be certain 
they were dialing the correct number. 

25. Following the release of the Commission’s order to show cause 
on November 3, 1960, a further study of the Bonus Club operation 
was made by Mr. Spheeris; Mr. Jones, KWK’s St. Louis counsel; and 
communications counsel. Telephone company representatives also 
were consulted. As a result, the following steps were taken: (a) the 
Bonus Club line, MAin 1-1385, was removed from the switchboard 
and connected directly to the telephone on the announcer’s desk ; (6) an 
additional Bonus Club line and telephone, MAin 1-1386, was installed 
on the announcer’s desk and connected through a selector switch so 
that incoming calls to MAin 1-1385 would be switched automatically 
to MAin 1-1386 if MAin 1-1385 was busy; and (c) a tape recorder 
with telephone beeper was installed on the announcer’s desk to record 
all incoming calls on the Bonus Club lines. Two\pther tape recorders 
with telephone beepers were installed, one at the switchboard and one 
in the office of the general manager's secretary, to lecord any and all 
complaints! received by telephone. KWK’s annobycers were in- 
structed to record all incoming calls on the Bonus ClubJines and to 
state to callers on other than Bonus Club matters that a 
being recorded. Almost immediately, within a day or so afte. instal- 
lation of the recorders, “crank” and “prank” calls on the Bonus‘@lub 
line and complaints of busy signals ceased. Nevertheless, the Bonug 
Club operation was restricted to 7 a.m. to 7 p.m., and finally, on May 8, 
1961, it was discontinued completely. 

26. In the fall of 1958, Trans-Continental Airline Agency, an or- 
ganization which served as a sales agent for a number of supplemental 
air carriers, sometimes known as nonscheduled airlines, established 
an office in St. Louis. Late in November 1958, an oral agreement, to 
be reduced to writing at a later date, was entered into between KWK 
and Trans‘Continental’s advertising agency for advertising to be 
broadcast by KWK." The agreement provided that KWK was to be 
paid partly in cash and partly in travel credits on the carriers rep- 


17 The agreement was negotiated by Mr. Jones during the period Mr. Boice was acting 
as general mahager of station KWK. It was not reduced to writing until some time in 
January or February of 1959, and neither Mr. Jones nor Mr. Boice was aware that the 
trade portion was on a “space available” basis. 
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resented by Trans-Continental. On April 29 and December 10, 1959, 
new contracts were entered into by the parties whereby the cash pay- 
ment was increased and the travel credit reduced proportionately. 
These contracts provided that the travel credits were “to be used on 
a space available basis.” By letter dated November 17, 1960, KWK 
canceled this contract for the stated reason because of complaints re- 
ceived by the station and by the Better Business Bureau of St. Louis 
concerning this advertising. When the KWK Bonus Club wasstarted 
on January 2, 1959, Mr. Jones, with the approval of the executive 
committee of station KWK, decided to award as prizes some travel 
and all-expense vacation trips for two, using the trade credits, with 
Trans-Continental. A total of 23 such trips was awarded. During 
the first 9 days of the Bonus Club, five trips to Las Vegas, Nev., were 
awarded. Three additional trips to Las Vegas were awarded, one 
on February 5, 1959, and two on March 2, 1959. The winner of one 
trip awarded on February 5, 1959, received, in addition to the all- 
expense vacation trip for two, a mink stole, a wristwatch, and'1,000 
P-I-P trading stamps. Trips for two to Hawaii were awarded on 
March 4, 1959, A mA 3, 1959, May 11, 1959, May 18, 1959, May 20, 
1959, and two on September 11, 1959. Trips for two to Miamii were 
awarded as follows: two on January 6, 1960; one on January 9, 1960; 
one on January 11, 1960; two on January 12, 1960; and one on Feb- 
ruary 1, 1960. Prior to the award of the last trip on February 1, 
1960, KWK had received one complaint from contestants of difficulty 
with Trans-Continental, that detailed in paragraph 27, infra.| Me- 
chanics of the awards were that Mr. Jones obtained from Trans-Con- 
tinental’s St. Louis manager, form letters to be sent to winners of 
the trips advising them to contact Trans-Continental to make ar- 
rangements. When Mr. Jones noticed the statement in the initial 
letters that travel was to be on a “space available” basis, he complained 
without avail to the Trans-Continental manager." 

27. Evidence was adduced herein as to the experiences of three 
contestants receiving such awards,® one being the aforementioned 
multiple award of February 5, 1959. Acting upon instructions of 
KWK, this contestant made arrangements with Trans-Continental for 
herself and husband for the trip to Las Vegas. Reservations were 
made to leave St. Louis on Friday, March 20, 1959, at 3:30 p.m. and 
to return on the 2:30 p.m. flight on Sunday, March 22, 1959, Be- 
fore departing from St. Louis, they were given their air tickets and 
coupon books for their room at a new hotel in Las Vegas, meals dur- 
ing their stay, and entertainment and recreational activities. The air 
tickets contained the following statement in large letters on the inside 
covering facing the ticket coupons: 


| 
18 Under space-available travel, a revenue or cash passenger has priority over d “space 
available” traveler. Neither Mr. Boice nor Mr. Jones understood at the time of the oral 
agreement that travel under the trade portion of the agreement would be on a space- 
available basis. These awards, however, were continued, eight trips to Hawaii and seven 
trips to Miam{, subsequently being given, i 
Mr. Spheeris alxo recalled another incident in which he authorized Mr. Jones to pro- 
cure a scheduled airline flight from Florida for a contestant’s return, : 
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IMPORTANT: All persons holding return tickets are required to contact 


the local office listed on back cover within 24 hours after arrival to reconfirm 

return reservation, or it is subject to cancellation. 
They were informed at the time of receiving their tickets that depar- 
ture would be late, as the plane was being held waiting for 25 Army 
mentocome aboard. Also, the weather was “misty and bad.” Depar- 
ture was delayed until 5:45 p.m. Upon arrival in Las Vegas about 
3 hours late, they were transported to the hotel where they found their 
reservations were in order. They failed, however, to reconfirm within 
24 hours of their arrival in Las recast When they contacted the air 
travel agent shortly before the scheduled departure time on Sunday 
afternoon, ‘they were told that there was no space available for them. 
Also that they were traveling on a due-bill or space-available basis, 
that cash customers had priority, and that the next flight was scheduled 
for the following Tuesday morning. They then returned to their 
room and telephoned their children in St. Louis to have them wire 
money, they being unable to get a personal check cashed. Later that 
day, they met Mr. Jones who happened to have traveled to Las Vegas 
in the samé plane with them, and explained their predicament. Mr. 
Jones told them that “we will work it out in the morning.” The fol- 
lowing day, they again met with Mr. Jones who gave them $100 and 
assured them they would be reimbursed for their additional expenses 
above this amount when they returned to St. Louis. They returned 
to St. Louis via Trans World Airlines on Tuesday, March 24, 1959. 
They subsequently were told by Mr. Jones to contact Trans-Continen- 
tal for a refund on their tickets, but were informed none would be 
paid. After several unsuccessful attempts to again contact Mr. Jones, 
the contestant explained to his secretary her failure to receive payment 
and on April 6, 1959, was reimbursed by KWK for the ttional 
expenses incurred in the amount of $77. 

28. One of the contestants receiving an award on September 11, 
1959, of a trip to Hawaii made reservations for herself and husband 
for February 8, 1960. All planes, however, were grounded on this 
date and the Trans-Continental flight was canceled. The next sched- 
uled Trans-Continental flight from St. Louis would arrive in Cali- 
fornia too late to make the connecting flight for Hawaii. KWkK was 
informed of this fact and the following morning purchased two tickets 
to Hawaii on regularly scheduled airlines for these parties after hav- 
ing been assured by Trans-Continental that they could return on sched- 
ule from Hawaii on Trans-Continental. Prior to their departure for 
Hawaii, KWK gave the contestant a check for their hotel, which the 
contestant gave to a travel agency as advance payment for their room). 
Upon their arrival in Hawaii, they learned that the travel agency had 
not made the requested reservations. After contacting station KWK 
they were sent additional money by wire. When they were ready to 
return from Hawaii, Trans-Continental would not honor their tickets 
and demanded payment in cash. They then paid for their tickets and 
upon their return to St. Louis were reimbursed in full by KWK. 

29. On May 18, 1959, a contestant’s number was broadcast and her 
son, who at that time was 13 years old, called the Bonus Club number 
and informed the announcer that he was calling for his mother, who 
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held the Bonus Club number. Thereafter, while at work, she recgived 
call from an announcer employed by station KWK and was informed 
that she was being awarded the prize which he allegedly stated Was 2 
millionaire’s Hawaiian vacation for two people for 2 weeks, all ex- 
penses paid. The contestant gave permission to make a tape recording 
of their conversation which was broadcast over station KWK every 
day for about 2 weeks. : 

30. By letter dated May 25, 1959, KWK forwarded a letter from 
TCA. which entitled the contestant to a round trip for two to Hawaii. 
Immediately upon receipt of this letter, the contestant telephoned 
KWK and ‘spoke with Mr. Jones’ secretary. She informed thé sec- 
retary that the letter she had received from KWK did not enumerate 
the entire prize which she had won, as represented to her by the an- 
nouncer, She was told that she [the secretary] thought the prize, in 
addition to the plane tickets, also included hotel room and meals and 
suggested that the contestant call TCA: | 

31. Contestant called the TCA office and informed the man, with 
whom she spoke that she was entitled to a millionaire’s Hawaiian va- 
cation for two people for 2 weeks, all expenses paid. The TCA 
official informed her, however, that she was only entitled to plane 
tickets over and back, and that she should contact KWK. The contest- 
ant again called KWK, spoke with Mr. Jones’ secretary and related 
what the agent for TCA had informed her. The secretary could give 
no satisfaction, whereupon the contestant asked to speak to the/man- 
ager. She was informed he was not then in and her daily attempts to 
rexch him by telephone for a period of about 2 week were unsuccessful. 
On each attempt the contestant identified herself and stated the pur- 
pose of her call. ! 

32. The contestant thereafter called the Better Business Bureau, 
spoke with an official and informed him that she had won a million- 
aure’s Hawaiian vacation for two people for 2 weeks, all expenses paid, 
ag a result of being a KWK Bonus Club winner, but that KWK was 
now only awarding her plane tickets. This official suggested that she 
arrange an interview with the head of KWK and that she take'a dis- 
interested witness with her. She also wrote letters of complaint to 
the St. Louis newspapers, members of the U.S. Congress, the Gov- 
ernor of Hawaii, the U.S. district attorney in St. Louis, and the Fed- 
eral Communications Commission. 

33. On June 3, 1959, the contestant with a witness had an interview 
with Mr. Jones and informed him that she had won an all-expense- 
paid millionaire’s vacation for two people for 2 weeks in Hawaii and 
now she was only being awarded plane tickets which did not conform 
with what the announcer had aad! Mr. Jones asserted that she was 
only entitled to plane tickets over and back, plus 6 days at the Waikiki 
Biltmore Hotel, irrespective of what the announcer had said; The 
contestant decided to accept this offer. 

34. At the conclusion of the interview, Mr. Jones called the TCA 
office and requested that they make arrangements for the trip, She 
was then informed by the TCA official that she could take her trip 
between September 15, 1959, and December 31, 1959. 
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35. By letter dated August 13, 1959, TCA informed the contestant 
that she would have to take her trip on or before December 1, 1959, 
and after September 15, 1959. From September to December 1959, 
the contestant attempted approximately once a week to make arrange- 
ments with TCA to take her trip and each time she was advised that 
there was no space available. TCA then extended the time for taking 
the trip to June 30, 1960. : 

36. During May of 1960, contestant did make arrangements with 
TCA for herself and her son to depart on a trip on June 6, 1960. 
About 2 weeks prior to June 6, 1960, contestant was told by TCA 
that space was available for her on May 27, 1960, and that she would 
depart at 8:30 p.m. 

37. On the morning of May 27, 1960, contestant received a call from 
the World-Wide Travel Agency informing her that her check cover- 
ing hotel expenses in Hawaii was being mailed to her. She asked if 
she could and did pick up the check since she was departing that 
evening. The check was from KWK in the amount of $102. Shortly 
after returning home she received a call advising that she could not 
leave that day unless the transportation to California for her and her 
son was paid in cash. She then called KWK and learned that Mr. 
Jones was driving to Milwaukee and could not be reached by tele- 
phone. The person at KWK with whom she spoke (Mr. Jones’ secre- 
tary) promised to investigate. An hour or so later, contestant received 
a telephone call from Trans-Continental advising her that all reser- 
vations were in order. At the airport, she overheard a question as 
to whether a.check had arrived from KWK. She then received tickets 
for herself and her son from St. Louis to California, California to 
Hawaii, Hawaii to California, and California to St. Louis. She 
understood before departing that there would be a delay at Burbank, 
Calif., for the connecting plane to Hawaii. After arrival in Burbank 
at 1:30 a.m., she returned to the airport that evening for the flight 
scheduled to depart for Hawaii. When she and her son attempted 
to board the plane they were advised by an agent of TCA that no space 
was available and that they would not honor KWK’s debit account. 
She then sent a telegram addressed to Mr. Jones at KWK advising 
of her difficulties. The record does not establish that the telegram 
was delivered either to him or to KWK. In any event, she received 
no reply to it. On the following Wednesday, contestant and her son 
boarded a plane for Hawaii. For some reason not reflected in the 
record, the plane stopped at Oakland, Calif. At Oakland, she and 
her son were removed from the plane without explanation. They 
went to the TCA desk at the airport and were advised to “stand 
around, maybe there will be room.” They, however, were not per- 
mitted to resume the flight, being told to return Friday. She then 
returned by bus with her son to St. Louis. Upon her return to St. 
Louis, she made no attempt to contact KWK and sometime later re- 
tained an attorney to institute a lawsuit against KWK. Her at- 
torney contacted St. Louis counsel for KWK and a $3,000 compen- 
sation agreement plus expenses was reached without suit being filed. 

38. An employee of the St. Louis Better Business Bureau identified 
various bulletins of that organization dealing with Trans-Continental 
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advertising and operations.*° On or about December 24, 1958, the 
Better Business Bureau prepared a bulletin to be sent to all news- 
papers and broadcast stations in the Greater St. Louis area concerning 
a. 1957 cease-and-desist order entered into by Trans-Continental with 
the Civil Aeronautics Board relative to certain advertising prac- 
tices of Trans-Continental in other cities. This order relatéd only 
to Trans-Continental representing itself as an air-carrier rather than 
a ticket agency. On or about February 26, 1959, a multipage bulletin 
was prepared by the Better Business Bureau which contained on 
page 4 an article titled “Ticket Agency Not Airline.” The! article 
mentioned “several customer complaints regarding delayed flights, 
lack of food, and complaints of being left stranded.” The witness 
who had prepared that article believed that none of the complaints 
involved EWE. A bulletin of the Better Business Bureau, dated 
March 30, 1959, contained on page 7 a notice correcting the’ article 
in the February 26, 1959, bulletin to add Trans-Continental’s name. 
On March 6, 1959, the Better Business Bureau addressed a letter to 
radio stations KWK, KXOK, and WIL, all in St. Louis, and to the 
St. Louis Globe-Democrat and the St. Louis Post-Dispatch, con- 
cerning two complaints by military personnel about delays and a 
ticket mixup on trips for which tickets presumably had been pur- 
chased from Trans-Continental. The letter stated that Trans-Con- 
tinental had not settled or adjusted the complaints. On or about 
October 1, 1959, the Better Business Bureau addressed a “Special 
Bulletin to Media” concerning two complaints against Trans-Con- 
tinental involving flight delays, lost baggage, and failure to jreceive 
refunds for unused tickets. The bulletin stated that “These are 
samples of the many unanswered complaints against the company.” 
A Better Business Bureau bulletin titled “Facts for Consumers” and 
bearing the date of July 1960 was headed “ ‘Dream’ Vacations May 
Become Nightmares on Trans-Continental Agency Flights.” This 
bulletin repeated many of the complaints referred to in the earlier 
bulletins, and reproduced a newspaper advertisement of Trans-Con- 
tinental. Presumably all of the above bulletins were mailed to KWK 
as it is a member of the St. Louis Better Business Bureau. 

39. No evidence was adduced indicating that merchandise offered 
to winners of Bonus Club contests was not as represented in’ broad- 
casts, an allegation of the order to show cause. The evidence does 
show that in one instance when a nationally advertised brand name 
watch did not perform satisfactorily, it was replaced through a jeweler 
without cost to the contestant who expressed a preference for a new 
watch rather than for repairs to the one initially received. 

40. In the spring of 1960, Mr. Jones became concerned over the 
continued failure of station KWK to achieve high audience ratings 
and the business which flows from such ratings. In an effort to im- 

rove such ratings, Mr. Jones suggested to Mr. Spheeris, early in 
June of 1960, that KWK conduct a treasure hunt, explaining that a 
number of such treasure hunt promotions had been conducted by sta- 


2» Copies of the bulletins were offered for the limited purpose of showing what informa- 
tion concerning Trans-Continental KWK presumably had when it awarded travel and 
vacation trips using Trans-Continental’s facilities. | 
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tions in St. Louis and in other cities with satisfactory results. As 2 
result. of this suggestion a2 promotion was adopted involving the hid- 
ing of a treasure in a public place, which treasure, when found by 
a member of the public and presented to KWK, would result in the 
award of a, prize to the bearer. The station would broadcast a series 
of clues which were designed to eventually lead listeners to the exact 
hiding place of the treasure. At the outset of the contest, however, 
the ane would be vague, merely indicating that the treasure was 
hidden in a public place, such as a park. From day to day, the clues 
would gradually become less nebulous. After 3 or 4 weeks, if the 
treasure had not been found, the clues would become specific. Mr. 
Jones proposed that the treasure hunt be sold to a sponsor, but that 
the station retain sole control of the conduct of the contest. No guar- 
antee was to be given to the sponsor as to how long the contest would 
run. A sponsor was secured, with the advertising to be carried for 
a 4-week minimum period regardless of when the treasure was found. 
In addition to the clues to be broadcast, additional or bonus clues were 
to be printed and placed in cartons of the sponsor’s product. 

41, Announcements advising that a treasure hunt. was to begin on 
June 27, 1960, were to be broadcast on the 3 preceding days. At a 
staff meeting held on Saturday, June 25, 1960, the manner in which 
the treasure hunt would be conducted and directed was outlined to a 
KWK employee so that she could prepare for Mr. Jones’ considera- 
tion and approval, drafts of the clues which would be broadcast over 
the air. a details of operation of the contest were to be personally 
supervised by Mr. Jones, and according to the plan, Mr. Jones was 
to hide the treasure and he alone aad know its hiding place. On 
that same day Mr. Jones’ secretary prepared two essentially identical 
certificates'on Mr. Jones’ personal calling cards. One of these was 
to be kept in a safe at KWK, so that it could be compared with any 
certificate which might later be presented in order to prove or dis- 

rove the genuineness of the latter. The other was retained by Mr. 
None and ‘was to be inserted in a capsule, which would constitute 
the treasure. 

42. The treasure hunt commenced on the scheduled date. The 
treasure, however, was not hidden until July 18, 1960, the date on 
which a specific clue was broadcast which led people searching for it 
to its precise location. In either the ouans of the day the treasure 
was hidden or the day before, while Mr. Hamel, the sales manager 
of KWK, was driving with Mr. Jones through Forest Park, Mr. Jones 
pointed out the place where the treasure was to be hidden. Mr. Ham- 
el, thereafter, hid the treasure at about 11 a.m. on July 18,1960. The 
treasure was found about 4 or 5 p.m. on that day. Prior to its find- 
ing, Mr. Jones instructed Mr. Hamel to take the promotion director 
to the scene where the treasure was hidden and to be there to take 
pictures when the treasure was found. The specific clue was there- 
after broadcast. which indicated its precise location. The treasure 
capsule was found and the. finder was paid the $1,000 prize. 

43. The results of the first treasure hunt were such that Mr. Jones 
requested permission of Mr. Spheeris to conduct a second treasure 
hunt, the second hunt to be conducted in a manner similar to the first, 
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except that the prize would be $1,500 instead of $1,000. Mr. Spheeris 
agreed to.the second treasure hunt about 4 or 5 days prior to its start, 
the hunt to be conducted irrespective of whether a sponsor was 
obtained. 

44. After the commencement of the promotional announcements 
concerning the second treasure hunt, but prior to the broadcast of 
the first clue, Mr. Hamel reached an agreement with a sponsor.! The 
agreement in this instance provided that if the treasure was found 
during the running of the hunt, the sponsor would be obligated to 
continue its advertisements only to the end of the week that the treas- 
ure was found. Additional aa were furnished by KWK to the 
sponsor, which were available to persons who visited its showroom. 

45. As in the first treasure hunt, two essentially identical certifi- 
cates were prepared on Mr. Jones’ calling cards for the second treas- 
ure hunt. One of these was deposited in KWK’s safe, the other bei 
retained by Mr. Jones. The frst clues for the second treasu 
were broadcast on Monday, July 25, 1960, and were preceded by 
promotional announcements for 3 days. 

46. After an absence of 1 week, Mr. Jones returned to St. Louis 
on August 14 or 15, 1960. While absent from KWK, Mr. Hamel 
had informed him during telephone conversations that an official of 
Tower Grove Park had complained to KWK relative to the damage 
being caused by treasure hunters. This park had earlier been chosen 
by Mr. Jones as the hiding place and it had by then been spécified 
in the clues as the place where the treasure was hidden. After his 
return to KWK, Mr. Jones and Mr. Hamel on August 15, 1960, drove 
to the park and walked through it looking for a suitable p ace to 
hide the treasure. They then returned to the station. Shortly there- 
after on the same day, Mr. Hamel returned to the park alone to hide 
the treasure. He found it was crowded and called Mr. Jones and 
advised him of the situation. Mr. Jones then returned to the park 
and he and Mr. Hamel selected a bench in the southeast section of 
the park in which to hide the treasure. The prize was then hidden 
under a slat in the selected bench. Mr. Jones then called KWK, 
and gave the announcer the final clues to broadcast on the air. He 
and Mr. Hamel then returned to their car which was parked in a 
position from which they could observe the general area where the 

rize was hidden. The clues were broadcast. and indicated the precise 

nch where the prize was hidden. Immediately after the broadcast 
of the last clue, searchers converged on the bench where the’ prize 
was hidden. A disorder ensued, the police having to control the 
crowd and remove the individual who had the treasure. The, prize 
of $1,500 was paid to the person who had the capsule contaiming 
the certificate. 

47. Two or three days after the end of the second treasure hunt, 
a long-distance telephone call was received at station WEMP, Mil- 
waukee, from a person in St. Louis who identified himself as a 
Mr. Miles. Because Mr. Spheeris was away on vacation, Mr.: 
accepted the call. Mr. Boice was told that the caller’s son ha 
the second treasure and that others had taken it away from) him; 
that he had been trying unsuccessfully to reach Mr. Jones in St. ‘Louis 
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and had been given Mr. Spheeris’ name as president of KWK Radio, 
Inc.; and that he would complain to the Federal Communications 
Commission and to others concerning the matter unless he obtained 
some satisfaction. During the conversation, the caller made no state- 
ment questioning when the treasure had been hidden. Mr. Boice 
assured the caller that his complaint would receive’prompt attention. 
He immediately telephoned Mr. Jones in St. Louis and instructed him 
to contact Mr. Miles. 

48. On August 23, 1960, Melvin Michael Miles filed a suit against 
KWK for damages of $510,000. One of the allegations was that the 
treasure had not been hidden until near the end of the second treas- 
ure hunt. The complaint was served upon KWK on August 25, 
1960, and, on that same day, Mr. Jones conferred about the suit with 
Mr. Smith, St. Louis counsel for KWK. When asked by Mr. Smith 
as to when the treasure had been hidden in the second treasure hunt, 
Mr. Jones replied that it had been hidden within 2 or 3 days after . 
the start of the treasure hunt, that Mr. Hamel had accompanied him 
at the hiding, and that either he or Mr. Hamel checked every few 
days to see if the treasure capsule was still in place and was not cor- 
roded, and to see if the certificate had become illegible because of 
weather. 'On August 29, 1960, a notice was received that the plaintiff 
would take Mr. Jones’ depesition, At a predeposition conference on 
September 1, 1960, Mr. Smith reviewed with Mr. Jones in more detail 
the hiding of the treasure in the second treasure hunt. Once again, 
Mr. Jones stated that the treasure had been hidden within 2 or 3 days 
of the beginning of the treasure hunt. In the deposition which was 
taken on September 8, 1960, Mr. Jones testified as follows: 

Question: On each of these treasure hunts, yon have had so far, did you 
place the treasure at the place the treasure was eventually found at the 
very beginning of the contest? Answer: Right. 

Question: In each case, these containers were placed at the place they 
were eventually found at the very beginning of the contest? Answer: Right. 

Mr. Jones also testified in the deposition that the capsules were 
checked periodically and replaced because of the effects of the weather. 

49. On or about August 24, 1960, an FCC investigator visited the 
offices of KWK to investigate the Bonus Club and treasure hunts 
conducted by KWK._ He interviewed employees of KWK, including 
the Messrs. Jones and Hamel. Pursuant to mutual agreement prior 
to the interview, they told the investigator that the treasures in both 
hunts had been hidden on the first or second day of each hunt.?* 
Both also told of checking the capsules containing the treasure dur- 
ing the treasure hunts. Prior to and during the investigator’s visit 
to KWK, Mr. Jones had telephonically communicated with com- 
munications counsel for KWK. Counsel advised Mr. Jones to cooper- 
ate fully with the investigator. Counsel also talked with the 
investigator who told him he had no objection to his interviewing 


Mr. Jones testified that Mr. Hamel volunteered to hide the prizes and to tell the 
interviewer that the prizes were hidden on the first or second day of the contest. Mr. 
Hamel testified that he was “instructed” to do so. Mr. Hamel agreed that Mr. Jones did 
not use the words “instruct” or “order,” and made no reference to what the consequences 
might be if he refused. That, however, knowing Mr. Jones’ policies he knew he would be 
discharged if he did not do so. 
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employees, but that any written statement was to come through his 
office. On August 30, 1960, Washington counsel spoke with Mr. 
Jones and inquired with regard to the investigator’s interview and 
the status of the written statement that the investigator had indicated 
he wanted. Mr. Jones told counsel that the investigator was appar- 
ently satisfied and was no ee pressing for a written statement.” 

50. On September 12, 1960, Washington counsel for KWK received 
a call from the Commission’s investigator inquiring as to the status 
of the statement or affidavit wanted from Mr. Jones. Counsel stated 
that he understood the statement was no longer required, whereupon 
the investigator advised that this understanding was not correct 
and that he was still awaiting a statement from Mr. Jones. The 
investigator indicated that he was concerned whether the prizes in 
the treasure hunts were hidden at the early stage thereof or close 
to the end. Counsel called Mr. Jones in St. Louis on September 12, 
1960, and told him that the investigator was awaiting a statement 
concerning the treasure hunts and that if he had nothing to hide 
he should submit a statement. They then discussed the possibility of 
counsel coming to St. Louis to assist in preparing the statement, 
but Mr. Jones advised that he was going to New York the follow- 
ing day to attend the annual WEMP-KWK_ promotional party. 
Counsel suggested that possibly Mr. Jones eau stop at Washing- 


ton on his return to St. Louis from New York at which time they 
could work on the statement. It was not definitely decided during 
this conversation, however, when or where counsel would meet with 
Mr. Jones to prepare the requested statement. 

51. The following day (September 13, 1960) Mr. Boice was in 


Washington to discuss with counsel a problem in connection with 
station WEMP. Following a meeting at the Commission relative 
to the WEMP matter, Mr. Boice and counsel visited the investigator's 
office to learn more specifically what was to be covered in the requested 
statement. The investigator, in Mr. Boice’s presence, stated that he 
desired a statement or affidavit from the manager of KWK detailing 
the manner in which the two treasure hunts had been conducted. 
Counsel had the “impression” that the investigator was principally 
concerned with whether the treasure had been hidden early in the 
treasure hunts or close to the end, that he was ready to submit his 
report as soon as he received the affidavit, and that the report would 
be favorable. 

52. They left the investigator's office at approximately 4:30 p.m. 
and returned to counsel’s office. At this time Mr. Boice informed 
counsel that Messrs. Spheeris, Gagliano, Jones, and he would |be in 
New York the next day to attend the annual WEMP-KWK promo- 
tional party and all would be staying at the Roosevelt Hotel. Desir- 
ing to dispose of the matter at once, it was agreed between Mr. Boice 
and counsel that counsel would go to New Fork the following day 
and meet with them to discuss the problems of KWK and to prepare 
the affidavit. Mr. Boice was to go to New York earlier in the day 


2 Counsel for KWK and the Broadcast Bureau stipulated that there was an apparent 
bona fide misunderstanding with respect to whether the investigator still required an 


affidavit. i 
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(September 14, 1960) than counsel and make arrangements for the 
meeting., : f : : 

53. Mr. Spheeris arrived in New York from Atlantic City, N.J., 
on the night of September 13, 1960, at approximately 9:30 or 10 p.m. 
Due to holdover guests as a consequence of Hurricane Donna, the 
Hotel Roosevelt could not honor his reservation and secured a room 
for him at the Alray Hotel. Mr. Spheeris checked to see if the others 
were at 'the Roosevelt and found that only Mr. and Mrs. Gagliano 
were registered. He called their room, but they were not in. The 
following morning he secured a suite at the Roosevelt Hotel. Mr. and 
Mrs. Gagliano arrived in New York on the evening of September 15, 
1960, and registered at the Roosevelt. Hotel at Sperone ey 8 p.m. 
They went to the dining room at approximately 9 p.m., remained 
there until 11 p.m., and shortly thereafter returned to their room. 
Upon arrival they inquired at the desk and learned that neither Mr. 
Spheeris nor Mr. Boice had checked in. Mr. Jones arrived in New 
York on September 13, 1960, and registered at the Barclay Hotel. 
Mr. Boice arrived in New York from Washington on the morning 
of September 14, 1960, and proceeded to the Roosevelt Hotel, arriving 
there between 11 and 11:45 a.m. Washington counsel arrived in New 
York on September 14, 1960, arriving at the Roosevelt Hotel at ap- 
proximately 2:15 p.m. ; 

54. At about 12:30 p.m. on September 14, 1960, Mr. Spheeris, Mr. 
Gagliano, Mr. Boice, and Mr. Jones, together with several persons 
associated with their sales representatives, met for a luncheon at the 
Roosevelt Hotel. Following the luncheon, the Messrs. Spheeris, 
Boice, Gagliano, and Jones met with counsel in Mr. Spheeris’ suite 
to prepare the statement or affidavit requested by the investigator. 
An affidavit was drafted by counsel during the course of a 4- to 6- 
hour meeting on the basis of information provided by Mr. Jones. It 
was subsequently put into typed form and signed by Mr. Jones on 
September 15, 1960. -At no time during the meeting or prior to Mr. 
Jones’ signing the affidavit did anyone contact KWK and there were 
no station records available in New York. The affidavit was submitted 
to the investigator on September 16, 1960, and averred in pertinent 
part as follows: 

Our first treasure hunt was presented in June. Prior to its start, I 
prepared a certificate in duplicate which was properly notarized. The cer- 
tificate stated that the finder would receive $1,000 when it was presented 
to KWK. One copy was placed in the safe in the KWK offices. I kept the 
other copy in my possession until I hid it for discovery by searchers. 

During the first week or 10 days after the certificate was prepared, an- 
nouncements were broadcast which were intended to attract interest in the 
treasure hunt. I then placed the certificate which I had retained in a small 
container and hid it at the base of a statue in Forest Park, St. Louis. After 
the certificate had been hidden, announcements were broadcast which were 
intended to assist listeners in locating the certificate. As time went on, the 
announcements became more specific. Finally, about 214 or 3 weeks after 
the certificate had been hidden, it was found. 

‘After the certificate had been hidden, I checked every 2 or 3 days to make 
certain that it was still there so that we would know if someone had 
found the certificate and, not knowing what it was, had failed to turn it 
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in for redemption. The original container, a Cha, Stick tube, was re- 
placed after it had been hidden by a lipstick container which had been 
painted yellow by Miss Marks, a station employee, because later announce- 
ments referred to the color of the container. 

Only one person other than myself knew where the certificate had been 
hidden. He was D. E. Hamel, the sales manager of KWK. Although 
repeatedly asked by station employees, particularly the one who assisted 
in preliminary preparation of the announcements, as to where the cer- 
tificate was hidden, I always refused to tell. All announcements either were 
prepared by me or revised by me when prepared by the employee! before 
they were broadcast. Mr. Hamel was instructed not to disclose the location 
of the certificate to anyone and I am certain he followed my instructions 
to the letter. 

Because the certificate had not been found after broadcast of numerous 
announcements, very specific statements as to its location were broadcast. 
Because I wanted to make certain that the person who presented the cer- 
tificate for redemption was the actual finder, I sent Mr. Hamel and Miss 
Marks to the scene to witness. if possible, the actual finding of the| certifi- 
cate. When the certificate was found, it was compared with the copy in 
the safe, and the finder was given a check for $1,000. i 

A second treasure hunt was conducted in August in the same manner, 
but the certificate was for $1,500. This time the original Chap Sti¢k tube 
was replaced after it had been hidden by a lipstick container which had 
been painted green by Miss Marks. The certificate ugain was hidden by 
myself and Mr. Hamel, and the two of us observed its finding: Most 
unfortunately, so many persons came to Tower Grove Park to search for 
the certificate, which had been hidden in a park bench, that a dispute 
arose between two or three persons as to who first found the certificate. 
The person who presented the certificate for redemption was given a 
check for $1,500 after careful investigation to make certain that he actually 
was the finder. i 

The facts set forth herein are true and correct to the best/ of my 
knowledge and belief. Because this statement has been prepared in New 
York City, I have not had available to me the logs, copies of announce- 
ments, and other records of the station for use in determining actual 
dates. | 

55. A principal matter in dispute with reference to the treasure 
hunts is whether Mr. Spheeris knew that the treasures were not to be 
hidden until the end of the contests. Mr. Jones testified that he did 
know; Mr. Spheeris that he did not know. Each testified ‘exten- 
sively relative to surrounding circumstances and findings predicated 
on the testimony of each in these areas must be made. The conflicting 
testimony of Mr. Jones with that of the other witnesses relative to 
the New York meeting at which the said affidavit was prepared 
must also be considered. : 

56. Initially the testimony of Mr. Jones as to when Mr. Spheeris 
first had knowledge of the hiding of the treasures in the first treasure 
hunt and the extent thereof will be noted.** Mr. Jones testified that 
after having definitely decided to have the first treasure hunt, he 
and Mr. Spheeris agreed that the treasure was to be hidden “towards 
the end of the hunt, when we wanted to have it found.” The decision 
was made “at this meeting” (Tr. 1299). Also that in discussions 
during the first treasure hunt, although he did not recall exactly what 

f 


™ Mr, Jones testified that he never discussed the treasure hunts with any stockholder 
of the Hcensee corporations other than Mr. Spheeriz. Nor is there any evidence herein 
indicating in any manner that Mesers. Boice, Gagliano, Dyson, Paxke. Gillespie, or 
Mrx. Cleaveland had any knowledge as to the actual time of the hiding of the prizes in 
the treaxure hunts. I 
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was discussed, he informed Mr. Spheeris in some discussion that at 
that time the prize had not been hidden. And that following the 
contest, he informed Mr. Spheeris the prize was hidden the last day 
(Tr. 1300). At another point, however, he testified that he reported 
by telephone to Mr. Spheeris that the treasure hunt had been sold and 
at this time, “We discussed my meeting with the agency and the sale 
of the treasure hunt. We also discussed how the treasure hunt would 
be conducted. This is the time that we discussed hiding the treasure 
late, as I recall, after the treasure hunt had started” (Tr. 1779). As 
to the extent of Mr. Spheeris’ knowledge, he testified relative to the 
first treasure hunt, “Yes, I think we discussed that I was going to 
hide it in Forest Park” (Tr. 1811). He testified, just prior to this, 
however, that he did not recall that he had communicated to Mr. 
Spheeris either where the prize was to be hidden or when (Tr. 1806, 
1807), but that -he did tell him either that he was going to let Mr. 
Hamel hide the prize or that Mr. Hamel had hidden the prize (Tr. 
1826, 1831).| He later testified, however, that “Well, I told him, * * *, 
when the prize in the first treasure hunt had_been hidden * * *. 
Either right before I hid it or after I hid it. I am not sure * * * 
I don’t recall if I told him before it was found, or after it was found” 
(Tr. 1990). 

57. Mr. Jones testified that he could not recall what was discussed 
between himself and Mr. Spheeris prior to commencement of the sec- 
ond treasure hunt other than it was approved (Tr. 1306, 1819), and 
that this discussion apparently was while on a trip to Kansas City, 
Mo., on the dates of July 20-23, 1960 (Tr. 1831-1835). Mr. Jones also 
reported to Mr. Spheeris when a sponsor had been secured (Tr. 1823, 
1824) and that he told him when he was going to hide the prize (Tr. 
1900). On direct, he further testified that the second treasure hunt 
was discussed in Chicago with Mr. Spheeris in the bar of the Sheraton 
Hotel; that he informed Mr. Spheeris of trouble with Tower Grove 
Park officials; that as a result of this discussion, “We decided that I 
had better go back and we would get rid of the treasure” (Tr. 1307, 
1308) ; and that he returned to St. Louis on Monday morning and dis- 
posed of the prize (Tr. 1312). On cross-examination, however, he 
testified that they discussed it twice in Chicago, first on Friday, Au- 
gust 12, 1960, while he and his wife were there to attend the All-Star 
football game and again in Chicago on the following Sunday (August 
14, 1960) ; that the discussion on Friday involved the trouble being 
experienced with the Tower Grove Park officials and the decision was 
reached on Sunday that he should return to St. Louis and “get rid of 
the treasure as soon as we could” (Tr. 1843). He further testified as 
to the Friday meeting that they met at the Chicago office of their sales 
representative rather than at the Sheraton Hotel: that he was not quite 
sure that “We may have had a drink in that neighborhood, or he came 
back to the hotel with me” (Tr. 1841) ; and that this trouble was dis- 
cussed then. Later testimony was, however, that he arrived at this 
office from the airport between 2:30 and 3 p.m. after having called 
and being informed that Mr. Spheeris was in the city; that Mr. 
Spheeris was having lunch with someone from this firm; that he came 
in shortly after his [Mr. Jones’] arrival and they were together ap- 
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proximately 1 hour or until 4 p.m.; that during this entire time they 
were together in “Mr. Leslie and Mr. Wrath’s office” and! dis- 
cussed * * * “what we were going to do with the treasure hunt in 
Tower Grove Park, whether we should give it away immediately or 
what we should do”; and that Mr. Spheeris had to go some place, back 
to Milwaukee or some place, and that after Mr. Spheeris left he went to 
his hotel and met Mr. John Leslie, “one of the boys from Headley 
Reed [national sales representative for KWK] over there later on fora 
drink.” He then testified further that in a telephone conversation 
the following day, they “talked about giving that [giving the prize 
away], either he called me or I called him at the hotel and he decided 
to come down to Chicago on Sunday as I recall” (Tr. 1859-1866), In 
following testimony he conceded “that possibly arrangements jwere 
made in a telephone conversation prior to his arrival in Chicago for 
Mr. and Mrs. Spheeris to meet with him and Mr. Jones for brunch 
on that Sunday, and that Mr. and Mrs. Gagliano were ulso to be there. 
He also testified that on that Sunday Mr. and Mrs. Spheeris came into 
the hotel, that he and his wife had been waiting for them in the hotel 
bar and he believed they had a drink at the hotel bar but was not posi- 
tive: that they remained in the bar for possibly 15 minutes; that'they 
left the hotel for brunch and that he thought it was during brunch that 
he and Mr. Spheeris agreed that he should return to St. Louis immedi- 
ately and give the second treasure hunt prize away; that this discus- 
sion was in the presence of their wives, but he didn’t believe “they 
were listening to our conversation when we discussed this thing. 
They may have overheard. Iam not sure. I never asked my wife” 
(Tr. 1869) ; that following brunch Mr. and Mrs. Spheeris dropped 
him and his wife off at the hotel as they [Mr. and Mrs. Spheeris] “had 
a wedding or some place they had to go * * *.” He then testified 
that he did not recall what he did or where he went after Mr. and Mrs. 
Spheeris left, but that he and his wife returned to St. Louis either that 
night or the following morning. . 

38. Mr. Jones’ testimony as to the matters leading up to and prepara- 
tion of his affidavit on September 14 and 15, 1960, is even more inde- 
terminate. On direct examination he testified unequivocally that he 
was not questioned as to the hiding of the prizes in the treasure hunts. 
Nor was inquiry made by anyone as to when the prizes were hidden, 
and that Washington counsel for KWK had not to his recollection at 
any time asked when the prizes were hidden (Tr. 1835, 1337, |1345, 
1362, 1366, 1390). Conversely he testified that Washington counsel did 
ask “me if it was hidden the first day. Isaidno. He said when was it 
hidden. I said later on in the contest * * *. He said, well how 
about a week or 10 days after the contest started. I said that sounds 
right” (Tr. 1354). And that counsel did not want to be too specific 
as to the time of hiding “* * * because I told him it wasn’t hidden the 
first day” (Tr. 1361). And again, “* * * he [counsel] may have said 
‘When were the prizes hidden’ in the beginning of our conversa- 
tion. * * * I sarc ‘they weren’t hidden the first day,’ and [counsel] 
said ‘Were they hidden the second day?’ And I said, ‘Well, I \don’t 
think they were hidden the second day, * * * And finally [counsel] 
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said to me, ‘Well, what about the first week or 10 days,’ and I said, 
“Yes, that is okay as far as I am concerned’ ” (Tr. 1967). 

59. Mr. Jones also testified that Mr. Spheeris, on the morning of 
September 14, 1960, visited him at his suite at the Barclay Hotel and 
informed him that counsel was coming to New York that afternoon to 
prepare an affidavit for the Commission. On cross-examination, how- 
ever, he testified he was not certain whether it was Mr. Spheeris who 
told him at this time or whether counsel had told him in a telephone 
conversation prior to his leaving St. Louis for New York (Tr. 1735, 
1749). Mr. Jones testified unequivocally, however, that he called Mr. 
Spheeris on the morning of September 14, 1960; that Mr. Spheeris 
came to his room around 9 a.m. or earlier that morning; that they had 
breakfast in his room, at that time discussed at some length counsel’s 
visit and what was to be told him for preparation of the affidavit, and 
that no one else was present during this conversation (Tr. 1737, 1756). 
He then testified that they ordered coffee, he believed (Tr. 1739), and 
then maybe it. was coffee or breakfast (Tr. 1743), and then that either 
he called Spheeris or Spheeris called him “* * * But I talked to 
Mr. Spheeris that morning. He told me he was coming over, and 
we would have breakfast” (Tr. 1747). He testified that “Mr. and Mrs. 
Gagliano were surely not in my room that morning as I recall” (Tr. 
1745), but that “Well, you say that Mr. and Mrs. Gagliano came up to 
my suite. .I do remember talking to Mr. and Mrs, Gagliano, particu- 
larly to Mrs. Gagliano. Now whether it was that morning or that 
afternoon, I can’t recall” (Tr. 1751). His testimony as to what 
occurred and the order of occurrence following the purported discus- 
sion with Mr. Spheeris is equally indeterminate. 

60. The following matters as to Mr. Jones’ testimony are also noted. 
The record establishes that Mr. Spheeris was on vacation from the time 
of ending of the second treasure hunt on August 15, 1960, until August 
29, 1960. Mr. Jones contacted the Milwaukee office and was advised 
by Mr. Boice to contact counsel with reference to the visit of the Com- 
mission’s investigator on August 24, 1960. There was no consultation 
between Mr. Jones and Mr. Spheeris prior to Mr. Jones making his 
statement to this investigator which was admittedly false as to the time 
of the hiding of the Jue in the treasure hunts. 

61. It was also during Mr. Spheeris’ vacation period, as reflected 
in paragraph 47, supra, that the matter of the Miles’ lawsuit arose. 
Mr. Jones testified that he discussed with Mr. Spheeris in advance the 
testimony (now admittedly false as to time of hiding the treasures) 
he was to give in his deposition taken on September 8, 1960, in that 
proceeding. Initially he testified that this discussion occurred by 
telephone 3 or 4 days prior to taking of the deposition (Tr. 1327), 
and it was agreed he was to conform his testimony with the state- 
ment given the Commission’s investigator. Then, “I can’t recall. 
As I said, I don’t know whether it was 2 days before, a week before— 
I really couldn’t say.” It could have been 2 weeks before September 
8, 1960 * (Tr. 1682). When reminded of his testimony given 3 days 
earlier, he again affirmed this testimony (Tr. 1684), but that he could 


™ The notice of deposition was not served until Aug. 29, 1960. 
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not honestly say whether it was while Mr. Spheeris was on vacation, 
although he did talk via telephone with Mr. Spheeris during this 
period.** He also testified that in preparation for the deposition he 
conferred with St. Louis counsel for KWK on September 1, 1960, rel- 
ative to the testimony he was to give by deposition, and that he stated 
to counsel that the treasure of both treasure hunts was hidden on the 
first or second day. Then when asked why he did not tell counsel the 
truth, Mr. Jones responded as follows: 
Well, I still didn’t know what I was supposed to testify to when the deposi- 
tion was taken. I may not have talked to Spheeris at that time. I don't 
believe I had (Tr. 1690). i 
62. At a board of directors meeting, hereinafter discussed! (par. 
$3), held on May 15, 1961, in St. Louis, Mr. Jones was questioned 
as to the time of hiding the prizes in the two treasure hunts. He testi- 
fied herein that at. that meeting he informed the board that he did not 
hide either prize, “that I had given the capsules to Mr. Hamel, and he 
supposedly had hidden them, and if they weren’t hidden until the last 
day of the contest, I didn’t know about it” (Tr. 1402, 1877, 1878, 1930). 
Yet, when questioned by Broadcast Bureau counsel on June 9; 1961, 
at an informal conference, he stated that he had informed the jboard 
at this meeting as to the time of hiding the capsules as follows: “I 
told them the first week or 10 days before the treasure hunt. I told 
them, to my knowledge, I thought it was hidden the first day or so of 
the treasure hunt, I believe.” | 
63. Turning to the testimony of Mr. Spheeris in these same areas, 
the initial proposal to carry the treasure hunt promotion was advanced 
by Mr. Jones while on a visit to the Milwaukee office over the Memo- 
rial Day holidays of 1960. That on this occasion Mr. Jones outlined 
the proposal and was told to work out more of the details and they 
would then consider it further (Tr. 1083). That approximately 10 
days later he [Mr. Spheeris] was in St. Louis, it was again discussed 
and he gave his approval for the first treasure hunt at this time. He 
testified that nothing was specifically discussed at these meetings rel- 
ative to the time of hiding the prize, as he assumed and he believed 
all present (including Mr. Jones) also assumed it would be hidden 
prior to broadcast of the first clue (Tr. 1085, 1086, 1246, 2886, 2891}. 
That his principal concern was possible harm resulting to persons or 
property and he gave his approval upon the basis of Mr. Jones’ as- 
surance that all precautions against this would be taken (Tr. 1085). 
Further testimony was that details of operation of the contest were to 
be under the direct supervision of Mr. Jones, who stated he would 
write the clues himself and that only he would know where the prize 
was hidden (Tr. 1090); that Mr. Jones said nothing to him during 
the course of the hunt indicating the prize had not in fact been hidden, 
and that he had no reason to believe prior to finding of the prize that 
it was not hidden prior to the start of the hunt (Tr. 1091, 1092, 2887) - 
Mr. Spheeris testified he also approved the second treasure hunt, the 
only discussion being that the rules of the first one, except increasing 


% Telephone billings for neither KWK nor WEMP showed toll charges for such calls. 
and Mr. Spheeris testified he neither made nor received any calls from Mr. Jones while on 
vacation (Tr. 2978-2983). 
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the prize to $1,500, would be followed. His understanding, however, 
was that the prize would be hidden “sometime about the start of the 
hunt” and that this was done (Tr. 1093, 1094, 1096, 2890). 

64. Mr. Spheeris testified that he learned of the Miles’ complaint 
through a telephone call from the Milwaukee office while on vacation, 
learned of the Miles’ lawsuit upon his return to Milwaukee, and was 
assured by Mr. Jones that there was no substance to it as the prize had 
been hidden “and they couldn’t possibly have been there checking that 
same bench” (Tr. 1249). That thereafter he was informed by Mr. 
Jones that the latter’s deposition was to be taken in this case and that 
his instructions to Mr. Jones were to give them the facts (Tr. 1098, 
1100, 1102, 1118, 1249). That he also learned at that time of the 
visit of the Commission’s investigator to station KWK (Tr. 1103), 
and, upon his inquiring of Mr. Jones in a telephone conversation the 
matters under investigation, was informed that one was the time of 
hiding the ‘prizes in the treasure hunts; that Mr. Jones assured him 
they had been hidden at the start of the contest and that Mr. Hamel 
had hidden the prizes with him (Tr. 1107); that he then also ques- 
tioned Mr.) Hamel with reference to the time of hiding the prizes 
(Tr. 1113) ; and that the first he heard of changing the capsule during 
the first contest was at the time of preparation of the affidavit on Sep- 
tember 14, 1960, in New York (Tr. 1108).** He further testified that 
Mr. Jones was questioned repeatedly during the meeting of September 
14, 1960, as to the time of hiding the prizes in the treasure hunts and 
each time stated the first or second day (Tr. 1121, 1122, 1124, 1125), 
but there was some confusion in his mind as to whether it was in rela- 
tion to the promotional spots or the clues (Tr. 1135-1139). Further 
testimony was that Mr. Jones returned to Milwaukee from the New 
York meeting and he drove him to the airport to board a plane for 
St. Louis; that as a consequence of remarks by Mr. Jones then and 
at following times he began to question whether the statements rela- 
tive to the time of hiding the prizes were truthful; and that he ques- 
tioned Mr. Jones and Mr. Hamel thereafter, each continuing to state 
they had been hidden early in the contest (Tr. 1170-1182) ; and that 
when first informed by Mr. Hamel that they had not been, it was al- 
most unbelievable to him that they would have buried it at the end 
of the hunt (Tr. 1188). 

65. Mr. Spheeris also testified that he and Mrs. Spheeris did meet 
with Mr. and Mrs. Jones in Chicago on Sunday, August 14, 1960, 
pursuant to an invitation by Mr. Jones made in a telephone call by 
Mr. Jones from New York on August 10, 1960; that Mr. and Mrs. 
Gagliano were also asked (Tr. 2893); and that he called Mr. Jones 
on Sunday! morning and informed him that Mr. and Mrs. Gagliano 
could not come with them. He testified that he and Mrs. Spheeris 
also had a dinner engagement in Chicago with named friends for 
6 p.m. that iday; that he and Mrs. Spheeris arrived at the hotel where 
they were to méet 15 to 30 minutes late and that Mr. and Mrs. Jones 


* Mr. Jones |admitted that at the time of his interview with the Commission’s investi- 
gator he concocted the story on the spur of the moment that the capsules had been changed 
during the course of the contest as a color clue was used. This was done when he was 
confronted by the investigator with the fact that KWK petty cash records disclosed that 
a capsule had been prepared during the course of the contest (Tr. 1364). 
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were outside waiting for them; that they went to brunch together and 
had to cut it rather short as Mr. and Mrs. Jones had plane reserva- 
tions to return to St. Louis that afternoon together with named friends 
from St. Louis who were in Chicago with them (Tr. 2898, 2899) ; 7” and 
that he did not recall discussing any business or the treasure hunt dur- 
ing lunch (Tr.2973). He testified also that he did not know that Mr. 
Jones was to be in Chicago on the preceding Friday (August 12, 
1960) ; that he at no time called or met anyone from the office of their 
sales representative; that he was not at the office of their sales irepre- 
sentative on that date and could not have been there at the time'stated 
by Mr. Jones as he was in a conference with his Chicago counsel and 
special tax counsel together with his brother-in-law with reference 
to a tax case then pending in the Federal courts and with reference 
to negotiations for the purchase of a drive-in-restaurant; that this 
meeting broke up about 4 or 4:30 p.m., he left for Milwaukee ‘at ap- 
proximately 5 p.m, traveling by automobile, and attended a meeting 
of his church building committee in Milwaukee on that evening 
(Tr. 2893-2896, 2967-2972) . 

6G. Relative to the meeting in New York on September 14, 1960, 
Mr. Spheeris testified that he left the Alray Hotel at 8:15 to 8:30 a.m., 
had breakfast at a favorite named restaurant, and then went/to the 
offices of their sales representative, arriving there about 1 hour later. 
He there learned where Mr. Jones had secured a room, and’ called 
him at the Barclay Hotel. Mr. Gagliano answered the telephone, 
stated that he and his wife were there, and Mr. Spheeris stated he 
would join them. He walked to the hotel, arriving at approximately 
10 a.m. He further testified that Mrs. Gagliano left shortly; there- 
after; that at no time were he and Mr. Jones alone in the suite; and 
that he, Mr. Jones, and Mr. Gagliano left together; that he went to 
the Hotel Alray by cab as he had to check out by 11 a.m. and returned 
to the Roosevelt Hotel at about 11:30 a.m. where he secured the suite 
which had previously been reserved for him. That at approximately 
12 noon Mr. Boice came to his room, stated he had just registered and 
informed him that counsel was coming to New York that afternoon to 
prepare the aforesaid affidavit. That Mr. Boice then called the office 
of their national representative and informed Mr. Gagliano and Mr. 
Jones either Poeen Mr. Gagliano or a Mr. Wrath, of this fact 
(Tr. 2905-2913). ‘He also testified that Mr. Jones requested permis- 
sion to run a third treasure hunt immediately after conclusion) of the 
second and he refused (Tr. 2955); and that he was unaware of the 
damage to Tower Grove Park resulting from the second treasure hunt 
until informed by St. Louis counsel of a bill for 900 and some odd 
dollars received from park authorities for damage (Tr. 2964) .7* 

67. Mr. Hamel initially applied for the position of sales manager 
of station KWK directly to Mr. Spheeris in the Chicago office of 
Headley-Reed, Mr. Spheeris stating he would “give it some thought, 
that he thought there was a possibility.” Mr. Hamel was thereafter 
interviewed by Mr. Jones on two or three occasions, and in October 


= Mr. Jones testified that these friends were in Chicago with him and had attended 
the All-Star football game with him and his wife. i 
* Thix claim was honored by KWK. 
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of 1959 was hired by Mr. Jones. Mr. Spheeris testified that he and 
Mr. Hamel talked in terms of his salary and “generally as to what 
his functions would be as a sales manager” (Tr. 2959), Mr. Hamel 
testified that the conversation “was practically limited to the point 
that I would like an Spponmmniey to be considered for the job, and 
from that point on all my conversations were with Mr, Jones” 
(Tr. 2884). Mr. Spheeris testified herein that at the time of PGE 
ing Mr. Hamel, it was his understanding he would take over all the 
functions that normally would be ascribed to a sales manager, which 
would include national sales, but that Mr. Hamel was hired primarily 
to take care of local sales. He testified that he was in error when, 
in an informal conference with Broadcast Bureau counsel, he stated 
that at a meeting attended with Hamel and Jones, “it was spelled out 
that Bill Jones would retain control over national sales” as it was 
not his understanding that Mr. Jones would retain exclusive control 
over national sales. 

68. Certain corroborating testimony was also adduced in support of 
Mr. Spheeris’ testimony through witnesses other than principals of 
respondent. Mr. Spiro Papas, Mr. Spheeris’ brother-in-law, on the 
basis of verification of the date of the meeting through the office 
records of their Chicago counsel, confirmed Mr. Spheeris’ testimony 
relative to the conference with such counsel on the date of August 12, 
1960. 

69. Relative to Mr. Jones’ testimony of a meeting with Mr. 
Spheeris on August 12, 1960, in Mr. Wrath’s and Mr. Leslie’s 
office at the Chicago offices of their sales representative, Headley- 
Reed, Mr. John Wrath testified that in August of 1960 he was with 
the New York office of this firm, was not in Chicago on that date, 


and had no personal office in Chicago. Mr. John Leslie testified 
that he had never been connected with the firm of Headley-Reed 
and that in August of 1960 neither he nor his employer (station 
WEEK-TV, Peoria, Ill.) maintained an office in Siice gees 


Reed was, however, sales representative for station WEEK-TV and 
during the year 1960 he did have occasion to visit the offices of 
Headley-Reed. 

70. Mrs. ‘Andrew Spheeris corroborated Mr. Spheeris’ testimony 
relative to the engagement with Mr. and Mrs. Jones on August 14, 
1960, in Chicago, and also that of Mrs. Gagliano that it_ was 
originally planned that Mrs. Jones would_accompany Mr. Jones 
on the trip to New York for the party of September 15, 1960, but 
that Mrs. Jones did not make the trip. 

71. Mrs. Gagliano corroborated the testimony of Mr. Spheeris 
that she and Mr. Gagliano were at Mr. Jones’ suite in the Barclay 
Hotel in New York on the morning of September 14, 1960, at the 
time of Mr. Spheeris’ arrival. 

72. Upon the basis of the testimony of Mr. Booth (Washington 
counsel for KWK), of Mr. Smith (St. Louis counsel for KWK), 
of Mr. Gagliano, of Mr. Boice, of Mr. Spheeris, of Mr. Jones, and 
of the aforementioned corroborating witnesses, the following find- 
ings of fact are made. The determination to prepare the said 
affidavit in!New York was not made until September 13, 1960, after 
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the conference of counsel and Mr. Boice with the Commission's 
investigator, that this information was not conveyed to Mr. 
Spheeris until after Mr. Boice’s arrival in New York, and, there- 
fore, that Mr. Spheeris could have had no knowledge that the 
affidavit was to be prepared at the time of the purported private 
conversation between Mr. Spheeris and Mr. Jones. It is found that 
Mr. Gagliano. Mr. Boice, and Mr. Jones could not have con- 
tacted Mr. Spheeris by telephone or otherwise at the Hotel Alray, 
they being unaware of the fact of his having been forced to take 
a room ches due to the aftermath of Hurricane Donna rather 
than at the Roosevelt Hotel as initially planned. It is found that 
Mr. and Mrs. Gagliano did go to the room of Mr. Jones on the 
morning of September 14, 1960, Mrs. Gagliano to go shopping with 
Mrs. Jones and at that time they first learned Mrs. Jones had not 
come to New York as planned, and further that Mr. Jones did not 
have a telephone ‘conversation with Mr. Gagliano the preceding 
evening, as he testified. It is found that Mr. Spheeris came to 
Mr. Jones’ room while Mr. and Mrs. Gagliano were present and 
that there was no discussion with reference to the said affidavit 
between Mr. Jones and Mr. Spheeris with no other persons present 
as Mr. Jones testified. It is found that Mr. Jones and Mr. Spheeris 
did not meet in the offices of the Headley-Reed Co. in Chicago 
on the date of August 12, 1960. It is found that Mr. Spheeris 
and Mr. Jones did not discuss the difficulties being experienced at 
Tower Grove Park due to the second treasure hunt and decide that 
Mr. Jones should return to St. Louis and immediately terminate 
the treasure hunt. The conflicts, inconsistencies, and equivocal 
nature of Mr. Jones’ testimony when contrasted to that of the 
other witnesses permit no other findings. 

73. On November 3, 1960, the Commission announced the adop- 
tion of the order to show cause in the instant proceeding. There- 
after, on November 5, 1960, Mr. Booth and Mr. Spheeris went to 
St. Louis and they, together with Mr. Smith (St. Louis counsel 
for KWK), interviewed members of KIWK’s staff. Mr.; Jones 
reiterated at this time that the prize was hidden the early part! of the 
contest and that the facts stated in his September 15, 1960, affidavit 
were true. Mr. Booth and Mr. Spheeris again returned to St: Louis 
on November 16, 1960, to further investigate the charges contained 
in the Commission revocation order. Mr. Spheeris also wanted 
to go into the question of the Miles lawsuit which was then’ pend- 
ing against KWK in St. Louis. In addition to a conference with 
local counsel who were handling the Miles case, the Messrs. ‘Booth, 
Spheeris, and Smith visited the Better Business Bureau and _re- 
ceived copies of the material furnished the Commission's investiga- 
tor by that organization. Also, on November 17, 1960, Mr./ Booth 
and Mr. Smith, accompanied by Mr. Hamel and Mr. Jones, drove to 
the parks where the treasures in both hunts were hidden. During 
this tour Mr. Jones and Mr. Hamel described in detail the purported 
manner and timing of the hiding of the treasures, the checking and 
replacement of the treasure capsules, and their efforts to lose per- 
sons who had seen the KWK sign on their cars and were follow- 
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ing them.’ In response to specific questions, both stated that the 
treasures were hidden at the beginning of the contest. 

74. Within a week following the visit to the parks, Mr. Smith 
and Mr. Hamel returned to the parks with a professional photog- 
rapher to take pictures of the treasure sites and aerial photos of 
the parks. These photos were to be used in connection with the 
FCC hearing and the defense of the Miles suit. 

75. On November 25, 1960, at a meeting of the board of directors 
of WEMP, Mr. Booth reported the results of his investigation into 
the matters contained in the Commission’s revocation order. Mr. 
Jones told the directors that his affidavit of September 15, 1960, was 
correct. 

76. In January of 1961, Mr. Fitzpatrick and Mr. Jacobi, attorneys 
herein for the Hearing Division of the Broadeast Burean, visited 
the offices of KWK. They separately interviewed Max. Hamel and 
Mr. Jones concerning the treasure hunts conducted by KWK. Mr. 
Booth wasi present at both imterviews. Prior to the interviews, 
Mr. Jones gave Mr. Hame! a copy of the affidavit that was prepared 
in New York on Sepiember 14, 1960, and indicated to him that 
he would no Jonger state that the treasures were hidden on the 
first day. Mr. Jones asked Mr. Hame! to rend the affidavit before 
Mr. Hamel was interviewed so there would be no conflict in their 
stories. Mr. Jones toid the interviewers that the treasures were 
hidden within the first few days of the contest. Mr. Hamel, how- 
ever, told them that the treasure in the first hunt was hidden 
on the first day of the contest and varied from Mr. Jones’ statement 
as to weather conditions on that day. Both were also questioned 
as to other details. Both were thereafter questioned by Mr. Booth 
and Mr. Spheeris, who concluded that the discrepancies were due 
solely to faulty recollection of exact details as to the contests, and 
that in fact, the differences made the statements more believable than 
if identical statements had been made. 

77. During the next few months the hearing was held in abeyance 
because of the pendency of various pleadings before the Commission. 
During this time. counsel for KWK and the Broadcast Bureau held 
2 number of informal conferences looking toward a possible disposi- 
tion of the case without going through the hearing process. Through- 
out this time, counsel for KWK believed that the treasures had been 
hidden at the beginning of each treasure hunt as recited by Messrs. 
Jones and Hamel and there was a failure to reach agreement on this 

oint. 

7 78. On March 28, 1961, following a meeting of the KWK board of 
directors in St. Louis, Messrs. Hamel and Spheeris had a lengthy 
discussion commencing at approximately 10 p.m. during which Mr. 
Hamel complained about many aspects of the operation of station 
KWK, and particularly about the manner in which Mr. Jones was 
performing’ his duties. Toward the end of the meeting, Mr. Hamel 
revealed to Mr. Spheeris that the stories he and Mr. Jones had told 
previously concerning the operation of the two treasure hunts and 
the hiding of the treasures were false, and that actually the treasures 
had peendden on the last day of each treasure hunt. The follow- 
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ing day Mr. Spheeris, Mr. Boice, and Mr. Gagliano returned by auto- 
mobile to Milwaukee and during the trip Mr. Spheeris informed Mr. 
Boice and Mr. Gagliano of Mr. Hamel’s statements.*® As a result 
of this development, on March 31, 1961, following his return to Mil- 
waukee, and again during the following week, Mr. Spheeris tried un- 
successfully to reach Mr. Booth by telephone. When he reached him 
on or about April 5, 1961, he requested Mr. Booth and Mr. Jack P. 
Blume, a Washington attorney also retained by KWK, go to St. Louis 
immediately. Mr. Spheeris did not tell Messrs. Booth and Blume of 
Mr. Hamel’s disclosures concerning the hiding of the treasures. 

79. During April of 1961, Mr. Spheeris was kept advised by Mr. 
Booth and Mr. Blume as to the proceeding and of discussions between 
counsel for KWK and the Broadcast Bureau.” The discussions in- 
cluded attempts to reach a factual stipulation concerning several 
aspects of the case, among which was the time of the hiding of the 
treasures in the treasure hunts. Also discussed was the possibility 
that KWK might demur to the question regarding the time of the 
hiding of the treasures. During this month Mr. Spheeris became 
insistent that Mr. Booth and Mr. Blume come to St. Louis at, once. 
In the April 12, 1962, conversation, he inquired what effect it would 
have on their case if Mr. Jones was fired. 

$0. The trip of Messrs. Booth and Blume to St. Louis was delayed 
because of the death of Mr. Booth’s father on April 5, 1961, and be- 
cause of other commitments. On May 3, 1961, they arrived in St. 
Louis to investigate anew and to give Mr. Blume an opportunity to 
make inquiry into the operation of the treasure hunts and the Bonus 
Club. The following morning they interviewed Mr. Spheeris and 
specifically asked him whether he had any information which they 
didn’t have. Mr. Spheeris* response was, “Well. this is the reason 
you're out here,” or words to that effect. Mr. Spheeris did not tell 
them what Mr. Hamel had disclosed to him on March 28, 1961, but 
suggested that he be interviewed next. 

$1. Mr. Hamel was then interviewed and admitted that the treas- 
ures in both treasure hunts had been hidden on the last day. After 
Mr. Hamel’s disclosure, counsel decided that they should not: ques- 
tion Mr. Jones until they advised him of his “basic rights to counsel.” 
and thereafter recommended to both Mr. Jones and Mr. Hamel that 
they retain personal counsel. 

82. The following day Messrs. Booth and Blume discussed the case 
with Mr. Spheeris and Mr. Gagliano, and it was agreed that Mr. Ham- 
el’s statement should be reported immediately to the Commission and 


i 

” Mr. Boice had no recollection of this conversation, explaining that he was in the back 
seat of the car resting and may have been asleep. Mr. Gagliano who was in the front 
seat with Mr. Spheeris corroborated this testimony. ! 

% Telephone conversations, some initiated by Mr. Booth and some by Mr. Spheeris, were 
had on the dates of Mar, 31; Apr. 5. 12, 14, 15, 18, 19, 21, 23, 26, and 27. Mr. Spheeris 
was in Washington, D.C.. on Apr. 23 and 24 and attended the prehearing conference in 
thix proceeding held on the latter date. At this conference the date for commencement 
of the evidentiary phases of thetproceeding was scheduled for June 7, 1961. ' 

"Mr. Spheeris testified he did not dixclose this for the reasons that he did not know 
if Mr. Hamel had told the truth or just what to believe; that he did not know if Mr. 
Hamel was trying to get Mr. Jones’ job; that Mr. Jones had been employed by KWK and 
WEMP for some years, and had done a good job for them, and he and his wife were well 
known to the principals of the stations; and that he wanted Messrs. Booth and Blume * 
to make a completely independent investigation to determine what the truth was. : 
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to KWK’s directors and the stockholders of Milwaukee Broadcasting 
Co. It was also agreed that Mr. Jones should be afforded an oppor- 
tunity to review and revise his story if he so desired. On May 6, 1961, 
after a conference with Mr. Boardman, counsel of Milwaukee Broad- 
casting Co., and a meeting with the officers of that. company, it was 
decided that a meeting of the board of directors of KWK would be held 
in St. Louis on May 15, 1961, and Mr. Hamel and Mr. Jones would be 
requested by registered letter to appear at the meeting with their 
counsel. 

83. Both Mr. Hamel and Mr. Jones appeared with counsel before 
the meeting of the KWK board of directors on May 15, 1961. Each 
was interrogated separately outside the presence of the other. Mr. 
Hamel, after first dismissing his attorney, repeated the accounts of 
the treasure hunts he had given Mr. Spheeris on March 28, 1961, and 
Messrs. Booth and Blume on May 4, 1961. Mr. Jones appeared with 
counsel. When asked about the hiding of the treasures, he replied that. 
early in each treasure hunt he had given the treasures to Mr. Hamel to 
hide, and as far as he knew they were hidden the first part of each 
treasure hunt, that if they were not hidden at the beginning of the 
treasure hunts he didn’t know about it? Following Mr. Jones’ depar- 
ture from the board of directors meeting, the board voted to discharge 
Mr. Jones but to retain Mr. Hamel. 

84. Later in May 1961, Messrs. Spheeris, Hamel, Gagliano, and 
Boice, as noted in paragraph 8, supra, came to Washington, D.C., at 
KWK’s expense, to be interviewed by Broadcast Bureau counsel. 
Their Washington counsel was present at this interview. Mr. Jones 
and his counsel also came to Washington, D.C., to be interviewed in 
June 1961. 

85. Eight citizens of Milwaukee were called to testify as to Mr. 
Spheeris’ reputation for character and veracity. In addition to testi- 
fying that Mr. Spheeris’ reputation for character and veracity is excel- 
lent, each witness testified concerning the basis of his knowledge and 
of Mr. Spheeris’ active participation in church and civic activities 
dating from his time as a choir boy. Such activities have included 
the following: 

National Foundation (March of Dimes) since 1948, served as its Milwaukee 
County campaign director in 1958 and 1959, served as its Milwaukee 
County chairman in 1960 and 1961, and was to be invited to serve as 
Wisconsin State chairman in 1962; 

National board of directors of Greek war relief from 1939 to 1941, inclusive, 
and served as executive secretary for Wisconsin in a drive for Greek war 
orphans; named “Man of the Year” of UNICO, a national federation of 
Italian organizations in 1959; 


A member of the Marquette University Minutemen ; 
A member of the Milwaukee and Wisconsin Bar Associations ; 


Mr. Jones testified that his counsel advised him to tell them whatever you want to 
and “As long ax Spheeris is involved, why don’t you see what he will do, maybe he will 
take you out ‘of thix whole thing.” Mr. Hamel testified that prior to the meeting, Mr. 
Jonex suggested he retain the same counsel representing Mr. Jones. Alxo that they both 
tell the story! that Mr. Jonex had given him the prize to hide “in the beginning of the 
treasure hunts, and that he went out of town, or he got busy, and he forgot about it, and 
I forgot about it, and to cover up—lI hid {it myself on the last day or the latter part of 
the contest, without telling anyone, for fear of the repercussion,”” He further testified 
he responded, “I said it sounded like a real good idea.” Mr. Hamel’s testimony, for rea- 
sons appearing in the conclusions herein, is accepted on this point. 
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President of the board in 1951 and 1952 and has served as 2 trustee! since 
1948 of the Annunciation Greek Orthodox Church : 

Member of the Milwaukee Variety Club since 1947, served ax its ‘Chief 

Barker in 1959, and received its “Man of the Year” award in 1960 for his 
service for charitable causes. ' 

86. Ten witnesses testified that Mr. Hamel’s reputation for char- 
acter and veracity is excellent. The witnesses included a former em- 
ployer, five persons engaged in radio advertising, two social friends, 
2 political official and attorney, and a Catholic priest. 

87. Following the discharge of Mr. Jones and employment of Alan 
Henry as general manager of station KWK, the president and directors 
adopted additional controls over the operation of KWK. Among 
the controls were daily, weekly, and monthly reports, and more fre- 
quent trips to St. Louis by the stockholders of the parent company, 
Milwaukee Broadcasting Co. Also Mr. Hamel’s responsibilities in 
saleswork were increased to include some regional or national accounts. 
He was permitted to use the cempany automobile formerly used by Mr. 
Jones and, due to Mr. Henry being ineligible under club policy, as- 
sumed the companys membership in a St. Louis country club. Under 
these changes his compensation was increased from a commission of 
21, percent to 234 percent of gross sales. 


CONCLUSIONS 

1. This proceeding was instituted pursuant to the provisions of sec- 
tion 312(a) (2), 312(a) (3), and 312(c) of the Communications Act of 
1934, as amended. Section 312(a) (2) authorizes revocation of license 
because of conditions coming to the attention of the Commission which 
would warrant it in refusing to grant a license or permit on an Caine 
application. Section 312(a) (3) authorizes revocation of license for 
willful or repeated failure to operate substantially as set forth in the 
license. The order released November 3, 1960, as stated by the 'Com- 
mission in its memorandum opinion and order FCC 61-240, mimeo 
No. 99657, “is based on various complaints about KWK’s conduct of 
treasure hunts and Bonus Club contests. KWK is charged with con- 
duct contrary to the public interest, convenience, and necessity, and 
with willfully and repeatedly failing to operate substantially as set 
forth in its license.” It was also there pointed out that “While section 
9(b) of the Administrative Procedure Act * and section 1.62 of the 


™ Sec. 9(b) provides: 

“Licenaea.—In any case in which application is made for a license required by jaw the 
agency, with due regard to the rights or privileges of all the interested parties or adversely 
affected persons and with reasonable dixpatch, shall set and complete any proceedings 
required to be conducted pursuant to §§ 7 and & of this act or other proceedings required 
by law and shall make its decision, Except in cases of willfulness or thoxe in which public 
health, interest, or safety requires otherwise, no withdrawal, suspension, revocation, or 
annulment of any lcense shall be lawful unless, prior to the institution or agerecy pro- 
ceedings therefor, facts or conduct which may warrant such action shall have been called 
to the attention of the licensee by the agency in writing and the licensee shall have been ac- 
corded opportunity to demonstrate or achieve compliance with all lawful requirements. In 
any case in which the licensee has, in accordance with agency rulex, made timely and 
sufficient application for a renewal or a new license, no license with reference| to any 
activity of a continuing nature shall expire until such application shall have been finally 
determined by the agency.” i 
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Commission’s rules * would, under appropriate circumstances, accord 
KWKE an opportunity to demonstrate or achieve comphence these 

rovisions do not apply in view of the charge of willfulness asserted 
»y the Commission in its order to show cause.” Thus willfulness is 
here also an essential element. 

2. Turning first to the factual evidence adduced relative to the 
Bonus Club, there is no evidence sustaining the allegation set forth 
in the third paragraph of the order to show cause that the Bonus 
Club telephone number “was busy approximately half of the time on 
regular station business, and that consequently it was not unusual 
for the Bonus Club ‘winner’ to fail to complete the required tele- 
phone call.” The evidence establishes that during the period of oper- 
ation of the Bonus Club in excess of 10,000 contestants’ numbers were 
broadcast. | Further, that KWIK maintained and retained written 
records of the name and number of each contestant’s number broad- 
cast. From this number a factual showing was made of six contest- 
ants who failed to timely complete a call within the allocated 60-second 
period and there is no evidence indicating that the problem was of 
greater magnitude. In one of these instances the failure of the con- 
testant to disconnect and then redial the number appears as the prin- 
cipal reason for failure to complete the call. KWEC did ultimately 
devise a telephone system which largely eliminated the so-termed 
“crank” or! “prank” calls. Development of this more efficient sys- 
tem, however, does not bring the system initially used within the 
ambit of the allegation of the said number being “busy approximately 
half of the time on regular station business.” It is concluded that 
at such times as the Bonus Club telephone number was busy during 
the 60 seconds a Bonus Club contestant was required to call, such 
fact arose as a consequence of extraneous calls associated with the 
Bonus Club promotion from the public rather than from calls made 
in the course of regular station business. And if that be deemed 
“reaular station business,” ** the number of instances in relation to 
the whole is too minimal to constitute a fraud upon the public. 

3. The second matter to be considered relative to the Bonus Club 
is the allegation of the order to show cause that the prizes of vaca- 
tion trips and merchandise offered to winners of Bonus Club contests 
were not as represented in broadcasts, that despite knowledge of such 
misrepresentation station KWK continued to deal with the travel 
agency involved in the vacation trip awards, and that in several 
instances winners were inconvenienced as a result of such misrepre- 


% Sec, 1.62 in pertinent part provided : 

“Revocation of station licenses and construction permita and iasuance of cease and 
desint orders, 

“(n) Whenever it appears that a station license or construction permit should be re- 
voked for any of the reasons set forth in section 312(a) of the Communications Act. or 
a cease and desist order should be issued for any of the reasons specified in section 312(b) 
of the Communications Act, the Commission will, except in cases of willfulness or those 
in which the public health, interext, or safety require otherwise, either by notice of viola- 
tion ax provided for in § 1.61 or by any other written warning call to the attention of the 
licensee or permittee the facts or conduct which may warrant revocation of the license 
or construction permit or the issuance of a cease and desist order, and the Commission will 
accord to the licensee or permittee a reasonable opportunity to demonstrate or achieve 
compliance with the said warning * * *." (Section deleted by order effective Dec, 12, 1960, 
25 F.R. 12602. See new secs, 1.77 and 1.78.) 

% All counsel and the hearing examiner interpreted “regular station business” to mean 
that other than related to the Bonus Club (Tr. 104). 
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sentations. The Bureau predicates its contentions of misrepre- 
sentation wholly on the vacation trip awards, stating “That KWK 
would represent such trips as a aihsonaine vacation trip is: * * * 
a gross misrepresentation of fact.” It further asserts that KWK 
should have reasonably anticipated travel difficulties would occur on 
the basis of the first incident connected with these trips of travel 
difficulties of which the principals of KWK admit they were aware; 
the fact that KWK should have been alerted to possible difficulties 
by the TCA demand for cash payment from a winner of a trip to 
Hawaii for the flight to California portion of the trip; and the fact 
that prior to the commencement of the Bonus Club, KWK was 
alerted by the Better Business Bureau to the operation of TCA. 
It is charged that despite this knowledge, KWK continued to award 
these prizes and permitted their winners to assume the risks inher- 
ent in travel on this basis, continuing to represent these trips as 
being millionaire’s vacation trips. And “that the only con¢lusion 
that can be drawn is that this Bonus Club operation was a’ fraud 
upon the listening public who were led to believe that the winners 
of the Bonus Club received fabulous prizes in return for their faith- 
fulness to the station.” 

4. Placing these contentions in perspective with the evi« :ntiary 
showing made, it is to be noted that the vacation trips consiituted 
n relatively small number of the total number of prizes awarded 
although being among those of higher value. As noted in the findings 
of fact, a total of 438 awards of prizes was made. Among these 
438 was a total of 23 vacation trips, and the Bureau was provided 
by KWK with a listing of all winners of such awards prior to com- 
mencement of the evidentiary phases of the proceeding. The éviden- 
tiary showing made is that travel difficulties were experienced by 
three of these winners, with Mr. Spheeris recalling a fourth incident 
in which KWK had purchased a return flight ticket from Florida 
on a scheduled airline for a contestant. No evidentiary showing was 
made relative to the manner of representation of the prizes in “‘broad- 
casts” other than the testimony of one witness that the vacation trip 
she won was represented as a “millionaire’s” vacation, a description 
with which she was not in agreement. The record shows that in 
newspaper advertising,** the prizes were represented as including 
“cash, automobile, luxurious mink stoles, and millionaire’s vacation 
trips.” 

5. The merchandise prizes, as detailed in the findings of fact, con- 
sisted principally of nationally advertised merchandise and the cash 
awards could present no question of misrepresentation. Nor:can it 
be said that the Racchaces and cash awards were misrepresented 
in newspaper advertising, 2 form of representation not specifically 
included in the order to show cause. A total of $6,815 in cash was 
awarded: the 1959 automobile was named as a Chevrolet, presumably 
the one involved in the incident reflected in the findings of fact (par. 
18), but in any event 4 Dodge station wagons were awarded; and a 


™% Evidence of such advertising was not objected to. 
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total of 44'mink stoles was awarded, whether they be deemed “luxu- 
rious” or not, such term being impossible of exact definition as related 
to such item. Thus neither fraud nor misrepresentation nor any 
indication thereof as to these cash and merchandise prizes is shown. 

6. Nor will an attempt here be made to define the image intended 
to be created in the minds of the listeners to or readers of the a-Iver- 
tising superlative “millionaire’s vacation trips”; or of the mental image 
in fact created by the use of such superlative in the broadcasts and 
newspaper advertising referred to. The evidence at hand permits no 
such factual determination, a prerequisite to a conclusion that mis- 
representation or fraud was present. Consideration must, however. 
be given to the overall consequences of the vacation awards to the 
members of the public shown to have been affected: the imputations 
of knowledge on the part of the licensee that such consequences could 
reasonably be expected; and the extent to which this reflects on the 
licensee’s obligation to render such broadcasting service as will serve 
the public interest, convenience, or necessity during the term of its 
license. 

7. In four instances winners of vacation trips were inconvenienced 
to some degree as a consequence of the “space available” basis on 
which they were required to travel under the tradeout arrangement 
of KWK with the travel agency involved.*7 Upon being notified of 
the difficulties being experienced, KWK, however, paid for return 
passage on a scheduled airline in two of these instances.** One 
couple experienced a 2-day delay in their return to St. Louis. In 
a third instance the initial inconvenience arose as a consequence of 
weather conditions causing cancellation of all flights.on contestant’s 
date of departure. To enable contestant and her husband to make 
connection with the plane to Hawaii, KWK then purchased passage 
on a scheduled airline for them to California and reimbursed the cost 
of passage on the TCA return flight after the refusal of the carrier 
to honor the TCA contract agreement with KWK. Thus, it is shown 
that one couple in the first two instances did experience 2 days’ delay 
in their return, but the additional cost claimed as a result of the 
incident was paid by KWK. In the third incident, although KWK 
could in no way be responsible for cancellation of the flight due to 
weather or the failure of contestant’s travel agency to reserve rooms, 
KWK paid for scheduled airline transportation for the couple to 
California to enable them to meet their schedule: wired additional 
money for their hotel accommodations and reimbursed them for the 
travel cost incurred for their return flight. Though these con- 
testants did suffer some inconvenience with necessarily attendant 
worry and distress, KWK did rectify the matters aiving rise to 
their troubles. The treatment received by a fourth contestant and 
her son on a vacation trip to Hawaii award is detailed in the 


™ The record shows that the Las Vegas trips included meals, hotel accommodations, and 
entertainment for two,’ and indicates, but does not clearly reflect. that the Miami trips 
included the same. The record shows that the Hawaii trips included transportation and 
hotel accommodations for two. 

* KWK contends that in one of thexe incidents contestant’s failure to reconfirm the 
return reservation may have been the cause of the difficulties experienced, Such action. 
however, would not have altered the “space available” basix on which they were traveling. 
Accordingly. there ix no basis for concluding that reconfirming the reservation would have 
avoided the refusal of the carrier to provide space. 
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findings of fact (pars. 29-37) and “inconvenience,” the description 
of the order to show cause, fails to adequately describe the experience 
of this contestant. At the date of this award, May 18, 1959, KWK 
did have pnoraetge of one of the first-mentioned contestants having 
experienced travel difficulties, Yet KWK did pay compensation of 
$3,000 plus expenses incurred by this contestant as a result of this 
trip upon learniag of her experience, a sum substantially in excess of 
the monetary value of the award. | 

8. Considering the charge that KWK should have reasonably an- 
ticipated these travel difficulties, actual knowledge on the part of 
KWK prior to November of 1960 of the possibility of travel difficul- 
ties on the part of these contestants from the material presumably 
mailed to it by the Better Business Bureau of St. Louis necessarily 
rests upon assumptions that such material was in fact mailed, was 
in fact delivered, and was read by either the station manager or a 
KWK principal. There is no showing that any or all of these 
factors did occur. Also as detailed in the findings of fact, the initial 
material and some later material related only to advertismg content 
rather than travel difficulties of passengers. The record shows only 
that Mr. Jones’ secretary had knowledge of the demand of the carrier 
for cash payment for the flight to California portion of the trip of 
the above-designated “fourth contestant.” Accordingly no knowl- 
edge can be imputed to any official of KWK on the basis of this 
showing. The record does establish that at the time of the last vaca- 
tion award, KWK officials were aware that one contestant had ex- 
perienced difficulty. This does not in and of itself support an ad- 
verse conclusion. Consistent with the public-interest standard under 
which it is required to operate, however, an obligation did rest dn the 
licensee to investigate the responsibility of TCA and to advise the 
winners of vacation awards of the basis on which they were traveling, 
together with the possibility of travel difficulties arising therefrom. 
This was not done. This failure, however, is not a matter of such 
significance to warrant a conclusion that it renders the licensee! unfit 
to render a broadcast service in the public interest or that it was 
operating contrary to the public interest in view of the actions taken 
by KWK in each of the limited number of instances in which con- 
testants did experience difficulties and the demonstrated responsibility 
arising therefrom. Nor would this failure support a conclusion of 
willful or repeated failure by KWK to operate substantially as set 
forth in its license. That an error of judgment is present camiot be 
questioned. Considering the overall operation of the Bonus Club, 
however, no factors are present which would support a conclusion 
legally that the “Bonus Club operation was a fraud upon the listen- 
ing public.” The prizes named in the advertising shown to! have 
been carried were in fact given, nor were they restricted to a single 
item of each named. The use of the adjective “luxurious” to describe 
the mink stoles and “millionaire’s” to describe the vacation trips neither 
brings them within the dictionary meaning of “fabulous” nor the 
legal elements of fraud. 
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9.-Nor can the method of selecting the Bonus Club numbers to be 
called be termed a fraud upon the public as urged by the Bureau.® 
The drawing of numbers to be called was done at a later point in 
the contest in a manner designed to assure broader representation to 
number series, to geographical areas, to a designated racial element, 
and to assure that one-third of the numbers called would be within 
two designated Seogrephicn areas. Three of the innovations were 
made as a result of complaints from the public. The individuals’ 
numbers to be called were at all times, however, selected by pure 
chance. It is not the province of the Commission to specify how 
prospective winners here should have been distributed. It is sufficient 
that nothing was done to avoid award of the advertised prizes on a 
bona fide basis to members of the public. That KWK did so make 
its awards is undisputed. 

10. Turning to the treasure hunt promotions, it is uncontested 
that no principal of KWK knew that the treasures were not in fact 
hidden until the last day of the promotions other than Mr. Spheeris: 
All evidence of prior knowledge on the part of Mr. Spheeris rests 
in the testimony of Mr. Jones. The conclusions to be drawn as to 
the reliance that. may be placed in the testimony of Mr. Jones are 
apparent from the findings made in paragraph 72 of the findings of 
fact. In addition to the conflicts and inconsistencies noted in his 
testimony given in the instant proceeding, further matters reflecting 
on his credibility are present. ‘The findings set forth in paragraphs 
62 and 83 herein of the matters occurring at and prior to the board 
of directors meeting of May 15, 1961, can lead to no reasonable con- 
clusion other than that Mr. Jones did not testify truthfully herein 
as to why he concocted a new story for this board of directors meet- 
ing as to the hiding of the prizes. His testimony that it was on the 
advice of reputable counsel is incredible. Further, his testimony 
that the advice received was to see what Mr. Spheeris would do, that 
maybe he would take him out of the whole thing, is contrary to 
either logic or reason where Mr. Jones could have absolved himself 
by then telling what he now asserts to be the truth; that is, the 
prizes were hidden late in the contests after full discussion with and 
the prior agreement of Mr. Spheeris, president of the company: and 
his direct superior. Reviewing the testimony as a whole, it can 
within logic and reason be concluded only that Mr. Jones did dis- 
cuss this matter with Mr. Hamel prior to this meeting, knew his 
position was in jeopardy, and purposely attempted to exonerate him- 
self by shifting the blame to Mr. Hamel, if possible, with some belief 
that Mr. Hamel might accept responsibility when the latter appeared 
before the board of directors. Then Mr. Jones less than 4 weeks later 
(an insufficient lapse of time to attribute the action to faulty recol- 
lection) at his interview in Washington, D.C., by Broadcast Bureau 
counsel when questioned as to what he had stated with reference to 
the time of hiding the prizes at this board of directors meeting for no 
apparent reason did not give a truthful reply. 


*® The Bureau asserts that the Bonus Club was not a bona fide contest in which everyone 
had an equal chance of winning. 
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11. Mr. Jones was an extremely self-possessed and _ glib, witness 
throughout, with an attitude at times bordering on flippancy (Tr. 
1774, lines 9 and 10: Tr. 1931, line 19). Thus the matters noted can 
in no manner be attributed to bewilderment or confusion on the part 
of the witness. Unnecessary to support the conclusions here/reached 
as to the credibility of this witness, but adding substantial) further 
support to the conclusions reached, are his having testified falsely by 
deposition, his admittedly false statements on numerous occasions to 
KWK counsel, to the Commission’s investigator, and to Broadcast 
Bureau counsel. 


12. Mr. Spheeris during the course of his testimony had frequent 
reference to his personal diary maintained over a period of years and 
utilized all other available means to refresh his recollectidn. His 
demeanor, conduct, and manner of testifying as 2 whole cast no adverse 
reflections on the veracity and candor of this witness. Nor does his 
admitted error detailed in paragraph 67 of the findings of fact detract 
from his testimony, it dealing with a matter occurring a substantial 
period in the past with the difference being only of Mr. Hamel having 
been hired solely to take care of local sales or primarily to take care 
of local sales. 

13. In its appraisal of the veracity of Mr. Spheeris, the! Bureau 
gives weight to the fact of Mr, Hamel having been continued in the 
employment. of IKWK and having since been given a less than 1 per- 
cent increase in commissions together with use of the company auto- 
mobile formerly used by Mr. Jones.” Yet there is no testimony by 
any witness nor other record evidence that through Mr.| Hamel, 
directly or indirectly, Mr. Spheeris should or could have known prior 
to March 28, 1961, that the prizes in the treasure hunts were not _in 
fact hidden as previously stated by Mr. Jones and Mr. Hamel. The 
decision to retain Mr. Hamel in the service of KWK is shown to have 
been a decision of the board of directors, not of Mr. Spheertis alone, 
and is a factor of licensee judgment not of decisional significance 
herein. ! 

14. A further matter asserted by the Bureau as tending to support 
a conclusion that Mr. Spheeris did in fact know the actual! time of 
hiding the treasures is the affidavit submitted by Mr. Jones under 
date of September 15, 1960, As stated by the Bureau, the jaffidavit 
was prepared with Mr. Spheeris present, as was also Mr. Gagliano 
and Mr. Boice, and submitted as an act of the licensee. The Bureau 
asserts that “the affidavit is a masterpiece of concealment and bfusca- 
tion rather than clarity and revelation.” Further, that “The alacrity 
with which Spheeris gave his consent to the submission of this mean- 
ingless and uninformative document must be given great weight in 
determining his knowledge or lack of knowledge as to the time the 
prizes were actually hidden.” These contentions rest on the fact 
that in the affidavit it is not stated when the first contest started and 
how long it ran before the prize was found. The Bureau, however, 
fails to give consideration to the fact that this affidavit was submitted 


“The Bureau states “Hamel hay continued in the employ of KWK and has been hand- 
xomely rewarded for the deception he practiced not only on the Commission and KWK's« 
counsel, but purportedly alxo on hix em loyer. Thexe facts, as well as all others, must 
be considered in evaluating Spheeris’ claimed lack of knowledge.” 
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at his request to the Commission’s investigator who had been to St. 
Louis, and had all KWK records requested made available to him 
including the specific information allegedly lacking in the affidavit. 
Further, the Bureau gives no consideration to the testimony of KWK 
counsel, author of the affidavit, that based on his understanding of 
the investigator’s request made personally to him, the investigator’s 
concern was only with whether the treasures had been hidden early 
in or near'the end of the treasure hunts rather than in specific dates, 
that he had difficulty from Mr. Jones’ statements in determining when 
the promotional announcements ended and actual clues were broad- 
cast to constitute commencement of the treasure hunt, and he was 
“not conscious” of the fact that the specific day had any significance; 
and that he told Mr. Jones there was no need to make a specific date, 
as a general disclaimer was to be put at the end due to the lack of 
station records in New York. Also, the Bureau gives no consideration 
to the averment that “Finally, about 214 or 3 weeks after the certifi- 
cate had been hidden, it was found.” Considering the record as a 
whole as it relates to the preparation and filing of this affidavit, neither 
the assertion of the Bureau nor the conclusion sought has record 
support. Further, the order to show cause does not note the filing of 
this affidavit. Based on the testimony of Mr. Spheeris, the corroborat- 
ing testimony of other witnesses, and the general character of Mr. 
Spheeris as demonstrated by the evidence adduced in this area, it is 
concluded jthat Mr. Spheeris did testify truthfully herein and that 
he did not prior to March 28, 1961, have any knowledge or informa- 
tion indicating that the prizes in the treasure hunts were not hidden 
in the early part of each contest. 

15. The Broadcast Bureau by its conclusions also contends that 
whether Mr. Spheeris did have any knowledge or information prior 
to March 28, 1961, indicating that the prizes were not hidden until 
the latter parts of the treasure hunts, is unnecessary to support revoca- 
tion of the license here at issue. This contention is predicated in part 
on the failure of Mr. Spheeris to immediately inform KWK counsel 
and the Commission of Mr. Hamel’s statement. It is urged that he 
knew attempts were being made by counsel to stipulate the facts in 
the instant proceeding including the time of hiding the treasures and 
accordingly his conduct “must be considered a deliberate attempt to 
deceive the Commission.” It is undisputed, however, that Mr. 
Spheeris did immediately contact KWK counsel and request that they 
come to St. Louis. At this time due to pending pleadings, no hear- 
ing date was scheduled nor was the June 7, 1961, hearing date sched- 
uled until April 24, 1961. For reasons not under Mr. Spheeris’ con- 
trol, counsel did delay their visit until the first week of May. A 
desire by Mr. Spheeris to have KWK counsel hear initially from Mr. 
Hamel the changed story as to the time of hiding of the prizes and 
appraise this changed story in the light of the stated animosity on 
the part of Mr. Hamel to Mr. Jones could be deemed no more than 
a reasonable and responsible course of conduct and one dictated by 
Mr. Spheeris’ legal background. That an alternative course was open 
to Mr. Spheeris, i.e., to first inform KWK counsel of Mr. Hamel’s 
changed story and Jet them then govern their actions thereafter, does 
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not alter the reasonableness of the one taken. The matter wags then 
immediately reported to the Commission, with Mr. Hamel and Mr. 
Jones both being advised to retain legal counsel to protect their per- 
sonal interests which they did. Also both were thereafter interviewed 
by Broadcast Bureau counsel as a consequence of KWK’s disclosure 
of this development. The factual circumstances surrounding this in- 
cident are not such as to support in any degree a conclusion that Mr. 
Spheeris engaged in “a deliberate attempt to deceive the Commission” 
or other conclusions adverse to respondent. 

16. That the hiding of the prizes in the treasure hunts on the last 
day of the contests did constitute a fraud upon the public is incon- 
testable. That this action on the part of the station manager was 
deliberately and intentionally done is undisputed. It has been con- 
cluded that this action was taken by the station manager without 
either the knowledge or consent of any principal of the licensee and 
there is no showing of factors indicating that the licensee should have 
known that the prizes were not to be hidden until the last day of the 
contest. 

17. The Commission has frequently reiterated its position, however, 
that licensees must assume responsibility for all material which is 
broadcast through their facilities. This includes all programs and 
advertising material which they present to the public with the duty 
being personal to the licensee and not to be delegated. These stand- 
ards were again specifically set forth by its report and statement of 
policy re: Commission En Banc Programing In uiry (25 F.R, 7291, 
90 R.R. 1901), wherein it is also stated “He [the licensee] is obligated 
to bring his positive responsibility affirmatively to bear upon alll who. 
have a hand in providing broadcast matter for transmission through 
his facilities so as to assure the discharge of his duty to provide ac- 
ceptable program schedule consonant with- operating in the ipublic 
interest in his community.” It is within this ambit that final resolu- 
tion of this proceeding must rest. In determining whether, under the 
circumstances shown, revocation of the license of KWK is warranted, 
all factors bearing on this standard must be considered. 

18. Milwaukee Broadcasting Co. is a long-term licensee of the 
Commission, with all major stockholders devoting full time’ to its 
broadcast operations. Its principals have maintained reasonable su- 
pervision over the operation of station KWK. An executive com- 
mittee was established for its supervision with the president, Mr. 
Spheeris, having direct responsibility, and it has in fact so operated. 
It is shown that there were direct personal contacts with the KWK 
manager through trips of officers to St. Louis and of the station man- 
ager to Milwaukee. Supervision was also exercised through frequent 
telephone contacts particularly between Mr. Spheeris and the station 
manager, with the other members of the executive committee partici- 
pating at times through interconnecting telephones. Additional con- 
trol measures have now been instituted. The treasure hunt promo- 
tions were submitted to and approved by Mr. Spheeris prior to being: 
broadcast. It was agreed that the station manager was to and he 
did assume personal responsibility for carrying out this promotion 
rather than it being delegated to other KWK employees. And the 
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fraudulent aspect of these two promotions arose as a result of the 
independent action of the station manager. The Bureau asserts that 
“even if' Mr. Spheeris’ protestations of lack of knowledge of the 
fraudulent nature of these contests are accepted, his cavalier attitude 
in merely assuming that the prizes were hidden at the beginning of 
the contests demonstrates a woeful lack of responsibility which the 
Commission is entitled to expect of a broadcast licensee. Surely, it 
established a failure to exercise reasonable care and prudence.” The 
manner of conducting such promotions, however, was known to both 
the station manager and Mr. Spheeris, and the promotion was made 
the personal responsibility of the station manager. The Bureau fails 
to state what further acts of care and prudence could reasonably be 
expected under such circumstance and none is apparent. 

19. A further matter consonant with licensee responsibility is 
KWK’s cooperation with the Commission in its investigation of the 
matters here presented and continued cooperation after the instant 
proceedirig was in adjudicatory status. As shown on the record, it 
also made additional records available without objection to Bureau 
counsel during the course of the evidentiary phases of the proceeding. 
Also to be eens favorably in this appraisal is the evidentiary 
showing that Mr. Spheeris has a reputation in his community for 
truthfulness, honesty, and good character, and has made substantial 
contributions in time and service to both national and local civic, 
religious, and other organizations. 

20. Based upon the foregoing findings of fact and conclusions and 
upon consideration of the entire record in this proceeding, it is con- 
cluded that the matters shown are not sufficient to merit a conclusion 
that KWK Radio, Inc., is unfit to operate a broadcast station in the 

ublic interest and accordingly revocation of the license of station 
Kwk is not warranted. This is true whether it be deemed that the 
deliberate and intentional action of the station manager in not hiding 
the prize certificates until the last day of the treasure hunt promotions 
can be imputed to the licensee to thereby establish the element of will- 
fulness, stated by the Commission as aforenoted, to be an essential ele- 
ment of this proceeding. 

Accordingly, /t is ordered, This 13th day of September 1962, that 
unless an appeal to the Commission from this initial decision is taken 
by a party, or the Commission reviews the initial decision on its own 
motion in accordance with the provisions of section 1.153 of the rules, 
the order to show cause herein /s dismissed. 
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KWK Rapro, Ixc., Docker No, 13827: i 
Petition for reconsideration of decision revoking the license of standard 
broadcast station KWK, St. Louis. Mo, : denied. ' 
Section 312(a)(2) of the act.—"Conditions” justifying revocation of 
license. i 
Neclion 312 (a) (3) of the act.—Willful and repeated zailure to operate in 
accordance with terms of license. i 
Nection 503(0) of the act.—Forfeiture as an available sanction, 
Section 9(b) of the Administrative Procedure Act—Necessity for notice 
and opportunity thereunder. | 
Fraud.—-Deception upon public as constituting fraud, 
Villfulness,—Elements of willfulness. 
Liccnsce rexponsibility.—Imputed liability for acts of agent. 


BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION | 


Wasnincron, D.C. .20554 
| 


In the Matter of 

» Revocation or License or KWK Rapto, Ixc., oan 

: : ane “ket 1382 

FoR Sranparp Broapcast STATION KWK, Docket, No: it AE 
Sr. Lovis, Mo. e 


(Adopted October 31, 1963) 


' 
MemoranpumM Opinion AND ORDER 
| 


By rie Comaussion: Comaiussioners Hype anp LEE DISSENTING TO 
THE ACTION OF THE COMMISSION FOR THE REASONS STATED IN THE DIS- 
SENT PREVIOUSLY FILED; CoMMISSIONERS Bartley anpD Cox NOT 
PARTICIPATING 
1. By decision released May 29, 1963 (34 FCC 1039, 25 Pike & 

Fischer R.R. 577), the Commission ordered revocation of the license of 

KWK Radio, Inc., for station KWK, St. Louis, Mo. Now before the 

Commission is a petition by KWK, filed June 26, 1963, seeking recon- 

sideration of the decision.! 

2. The willful misconduct for which revocation was ordered oc- 
curred in connection with the broadcast of two treasure-hunt programs 
between June and August of 1960. The Commission concluded that 
revocation was justified under the provisions of section 312(a) (2) 
and (3) of the Communications Act, and that no mitigating circum- 
stances were present which would warrant relief from the sanction 
imposed. 


i 
\ 
2A xtay of the effective date of the decision pending disposition of the petition for 
reconsideration, and pending judicial review if such proceedings are thereafter inktituted, 
wax granted by order released July 11, 1963. Oral argument on the petition wax heard by 
the Commission on Sept. 9, 1963. { 
35 F.C.C. 
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3. Factually, nothing of a substantial nature not previously con- 
sidered by the Commission is raised in the petition for reconsideration.* 
Petitioner's principal contention, however, is that the penalty of license 
revocation should not be invoked despite the wrongful acts committed, 
and in support thereof advances the following arguments: 

(a) The advance notice or warning required by section 9(b) of the 
Administrative Procedure Act as a prerequisite to revocation of a license 
was not given and the exception contained therein with respect to cases of 
willfulness has no application here; 

(b) The Commission erred in not weighing the adverse effect of revoca- 
tion upon the listening public, employees, and shareholders of KWK: 

(c) The decision neglects mitigating circumstances which entitle KWK 
to a lesser penalty than revocation ; 

(d) The forfeiture provision of section 503(b) is available here even 
though the fraudulent acts were committed prior to the enactment of the 
provision. 

+, With) respect to section 9(b), KWK argues that revocation of 
license is precluded in this case in the absence of a showing that the 
licensee failed to heed prior agency warnings. The argument must 
be rejected, since section 9(b) expressly excepts from the notice re- 
quirement icases of willfulness. The repeated misconduct of KWK’s 
station manager in connection with the fraudulent treasure hunts was 
deliberate and intentional. There can be no question, therefore, but 
that such misconduct constituted “willfulness” within the exception to 
the notice’ requirement contained in section 9(b). Great Western 
Food Distributors v. Brannan, 201 F. 2d 476, 484 (C.A. 7), cert. 
denied 345,U.S. 997; Goodman v. Benson, 286 F. 24.896, 900 (C.A.7). 

5. KWK acknowledges that generally a principal is responsible for 
the acts of its agent done within the scope of his authority, But, even 
assuming willfulness on the part of Jones, the station manager, KWK 
argues that something more is necessary under sections 9(b) of the 
APA and $12(2) (3) of the Communications Act to impute willful- 
ness by the station manager to KWK. In this connection, KWK 
stresses that no “principal” of the licensee had any personal know]- 
edge of the station manager's misconduct and the station manager was 
neither a stockholder nor director of the licensee corporation. We 
reject KWK’s contention here for, as we pointed out in our decision 
(par. 5), the station manager was a vice president of KWK with 
broad authority over day-to-day station operation in general and 
the treasure hunts in particular. In this capacity he was himself 
a principal. In any event, the station manager was not on a lark of 
his own in conducting the fraudulent treasure hunts but was acting 
within the scope of his position, and his willful misconduct may be 
properly imputed to KWK within the context of sections 9(b) and 


* The petition does, however, point out errors in our rulings on exceptions with rexpect 
to Bonus Club prizes (rulings on Bureau exceptions 4, 19, 20, and 21) and such rulings 
are therefore modified to the following extent: Ruling on exception No, 4—"“KWK adver: 
tixed as early as April 2, 1959, that it was awarding ‘beautiful 59 automobiles,’ yet no 
award thereof was made until February 1960"; and the ruling on exceptions Nos. 19, 20, 
and 21 is amended to indicate that Gagliano testified that based on his personal experience, 
nonscheduled airlines “* * * actually handle the customers like a bunch of cattle.” and 
around Easter 1959, he indicated his opposition to Bonus Club use of nonscheduled airlines 
to Jones and Spheeris. 
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312(a)(3)2 Even in cases where the element of willfulness jis es- 
sential to a criminal charge, the willful acts of an employee may be 
imputed to the corporation. United Ntatex v. A. & P. Trucking Co.. 
358 U.S. 121, 126; Riss & Co. v. United States, 262 F. 2d 245, 250 
(C.A. 8). 

6. The Commission did not, as KWK claims (Pet., p. 16) proceed 
“on the basis that the burden was upon the licensee” to establish an 
absence of willfulness. The decision to revoke is predicated upon the 
evidence of record which “affirmatively established” the perpetration 
of deliberate frauds upon the public (decision, par. 6). 

7. KWK asserts that in its favor are mitigating circumstances which 
override the fraudulent. conduct in question, Thus, a lesser penalty 
is claimed to be justified because of the effect of revocation upon the 
listening public, the employees who were innocent of any wrongdoing, 
and KWk’s stockholders. We are not persuaded by these arguments 
in the context of this case. The continued operation of the station by 
KWK is clearly inconsistent with the public interest and this factor 
outweighs any possible loss of service. Moreover, other broadcast 
facilities are available as outlets for local expression, and there is no 
reason to assume that operation by the present licensee is the only 
means by which local radio service can Be continued on the KWK 
facilities. Palmetto Broadcasting Company. 33 FCC 250, 23 Pike & 
Fischer R.R. 483. It is unfortunate, of course, that some innocent 
employees may suffer as a result of the revocation order. However. 
we may not permit the impact upon employees to stand in the way 
of revocation when the se interest requires such action. And the 
innocence of stockholders cannot serve to immunize the corporation 
from the consequences of corporate derelictions. Shareholders en- 
trust their interests to chosen officers and directors, and must fare 
accordingly. Federal Communications ( 'rommixsion V. WOKO., 329 
U.S. 223. 

8. As further justification for a sanction less severe than revocation, 
KWK points to the good character of its owners and to their past serv- 
ice in broadcasting. On this point it should be emphasized, however, 
that revocation was ordered because of the licensee’s conduct in con- 
nection with the treasure hunts and not because of any charge that 
its owners were not of good character. The good character and rep- 
utation of KWK’s owners were considered on the issue of mitigation, 
but such factors were not deemed sufficient to overcome the serious 
deficiencies in the stewardship of the station by the licensee.’ The 
decision to revoke does not adversely reflect on the character of KWK’s 
owners, but. rather is a reflection on their handling of KWK’s 
operations. | 
——— 


3 KWK, in effect, ix arguing that where two stations commit the identical act.)and one 
is run by the owner and the other by a manager appointed by the owner, the Commixsion 
could revoke the license of the former, but not that of the latter. Clearly, the Commixsion 
would lose control over the use of broadcast frequencies by a very substantial number of 
{tx Hcenxeex were this the case; indeed, the logic of petitioner's position would lead to a 
Commission policy against any operation of a station other than by an owner. The short 
answer to petitioner ix that it is fully responsible for the actions of its agent general 
manager, 1 

«+KWK makes frequent reference to a stipulation by KWK and Bureau Counsel praising 
KWK for cooperation in the investigation of this matter. But, as the Bureau observes and 
as the stipulation indicates, the “cooperation” was credited to KWK's counsel! and not 


to KWK (stipulation, pp. 3-4). { 
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9, Finally, on this issue of mitigation, we have not. only considered 
the points advanced by petitioner but also other matters militating 
against. such mitigation. Specifically, we have taken into account. on 
this issue all of the evidence relating to KWK’s operations, including 
the Bonus Club programs and the conduct of its principals after dis- 
covery by them of the facts concerning the treasure hunts. Such con- 
duct, demonstrating as it does a lack of any high degree of licensee 
responsibility and cooperation,* militates against mitigation of the 
revocation sanction. 

10. A thorough review of the record in the light of the petition 
for reconsideration fails to disclose any sufficient basis for reducing 
the penalty; imposed upon KWK. Deliberate frauds upon the public 
are clearly adverse to the public interest, and if the Commission is to 
effectively perform the duties charged to it, it cannot countenance 
fraudulent contests aimed at deception of the public. In this regard 
we observe that the philosophy of holding licensees to an exemplary 
standard of conduct in contest-type programs and the grave concern 

_of Congress with frands upon the public are very clearly reflected in 
the 1960 amendments to the Communications Act. We therefore ad- 
here to the conclusion in our decision that revocation of KWK’s 
station is not only warranted but is required in the public interest. 

11. In view of the determination that the facts do not warrant 
the imposition of a penalty less severe than revocation, it is unneces- 
sary to resolve the legal issue of whether forfeiture under section 
503(b), or any sanction other than revocation, is available here. In 
view of the foregoing, and since this case has been fully briefed and 
argued, KWK’s petition to submit a further brief will be denied. 

Accordingly, Jt 7s ordered, This 31st day of October 1963, that the 
subject. petition for reconsideration /« denied: 

It is further ordered, That the petition of KWK for leave to file 
an additional brief /s denied ;7 and 

It is further ordered, That the order of revocation herein Shall not 
become effective until 30 days after the date of release of this memo- 
randum opinion and order or, if judicial review is sought, until 30 
days after final court order concluding such review, so that the licensee 
may have an opportunity to wind up its affairs. 


58The reasons advanced by KWK for its failure to immediately bring Hamel's confex- 
xion to the attention of the Commission do not constitute a satixfactory explanation for 
the long delay which occurred. 

*KWK also renews its contention that in another case where the mixconduct was 
similar, the penalty impoxed was forfeiture rather than revocation, But each caxe muet 
be judged upon its own factx. It {x our judgment that, unlike in WNOE, the facts of this 
case, ax we have detailed them and for the reaxonx stated, call for revocation. In this 
connection, we wixh to strexx that we have carefully considered thix argument upon 
reconsideration and, in our judgment. a crucial dixtinction between this case and WNOE 
ix the markedly different conduct of the principals of WNOE and KWK, respectively, after 
the dixcovery by them of the facts concerning the fraudulent contests, Compare the third 
paragraph of the Commission's notice to WNOE in Public Notice 18250, released Mar. 29, 
1962, with par. 14 of our decision in this case. 

7 The petition to correct the transcript of the Sept. 9, 1963, oral argument herein, filed 
by KWK Radio, Inc., on Sept. 20, 1963, {x granted in the following respects: (1) the 
tranxcript of ‘oral argument is amended to reflect the itemized corrections set forth in 
pp. 1 through 5 of the petition ; and (2) the Commission's Mar. 28, 1962, letter to WNOE 
Inc. (app. A of KWK’s petition), is made a part of the transcript of oral argument since 
said letter isa matter of public notice and record herein. The petition is denied in the 
respect that the chart comparing secs. 312(a) and 503(b)(1) of the Communications Act 
(app. B of KWK’s petition) will not be included as a part of the transcript of oral argu- 
ment. In light of our determination herein, there is no need to resolve the question 
of whether forfeiture can be levied against KWK in lieu of revocation. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,250 


KWK RADIO, INC., 
Appellant. 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee. 


ON APPEAL FROM A DECISION AND ORDER OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 
The appellant's statement of the case is not complete. 
is believed that a full statement will be of assistance to the 


Court. 
| 


This appeal has been taken pursuant to Section 4.02 (b) (5) 
of the Communications Act of 1934, as amended, 47 U.S.C. 402 (b) (5), 


from a decision of the Federal Communications Commission released 
May 29, 1963 (34 F.C.C. 1039), revoking the license of! the appel- 


lant, KWK Radio, Inc. (KWK) to operate standard broadcast sta- 
tion KWK, St. Louis Missouri, and from a Memorandum Opinion and 


Order released November 1, 1963, denying KWK's petition for re- 
l/ | 
consideration (35 F.C.C. 561).— 


J/ The official pamphlet copies of the Commission's wae decision, 
the initial decision of the hearing examiner, and the Commission' s 
Memorandum Opinion and Order on reconsideration will be made part 
of the joint appendix. Therefore, all citations to these opinions 
are to these page numbers rather than to the record. 
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The Commission's decision to revoke was grounded upon Sec- 


tion 312(a)(2) and (3) of the Communications Act, 47 U.S.C. 


312 (a) (2},(3). | This section provides, inter alia, that a license 


or construction permit may be revoked: 

(2) because of conditions coming to the atten- 
tion of the Commission which would warrant it in 
refusing to grant a license or permit on an origin- 
al application; 


(3) for willful or repeated failure to operate 
substantially as set forth in the license; 


The Commission found that two series of KWK broadcasts in- 
volving “treasure hunts” were deliberate frauds upon the public, 
and warranted revocation under the statutory standard quoted 
above. (34 F.C.C. 1041.) The Commission's view that its choice 
of the revocation sanction was appropriate in this case was rein- 
forced by the operation of a "Bonus Club" contest by KWK, which 
was found to have “redounded in misleading and deceiving the 
public.” (34 F.C.C. 1043.) 

The pertinent facts are as follows: 

A. Background 

Appellant 'KWK Radio, Inc. acquired the license of station 
KWK by assignment consummated May 15, 1958. KWK is a wholly 
owned subsidiary of the Milwaukee Broadcasting Co., licensee 
of standard broadcast station WEMP, Milwaukee, Wisconsin. The 
largest stockholder and the president of Milwaukee Broadcasters, 
Andrew M. Spheeris, was also the president of KWK at all times 


pertinent to this appeal. From December 1958, until May 22, 1961, 


3h | 

William L. Jones, Jr. was the general manager of station KWK and, 
from March 8, 1960 through May 22, 1961, Jones was a vice presi- 
dent of KWK. (34 F.C.C. 1052-1053.) 


On November 3, 1960, the Commission released an order direct- 


ing KWK to show cause why its license should not be revoked (R. 1-2). 


The Commission's order stated: 


The Commission having under consideration) (1) the 
outstanding license issued to KWK Radio, Inc., aythoriz- 
ing it to operate station KWK inthe public interest, 
convenience, and necessity on the frequency 1380) kc 
at St. Louis, Mo.; (2) various complaints with respect 
to the conduct of contests over the facilities of 
station KWK; and (3) the Commission's inquiry into 
said complaints; and 


It appearing that during each of the periods 
from June 24, 1960,to July 18, 1960, and from July 25, 
1960, to August 15, 1960, station KWK conducted a 
treasure hunt i~ which the prizes wer» $1,000 and $1,500, 
respectively; that in each case the prize was not hidden 
until the latter part of the period; and that conse- 
quently it was impossible for any person to find the 
prize during a substantial portion of each period; and 


It further appearing that in KWK Bonus Club con- 
tests broadcast by station KWK, the holder of tHe win- 
ning number was required to call a special telephone 
number within 60 seconds, but that said number was 
busy approximately half of the time on regular station 
business, and that consequently it was not unusual for 
the Bonus Club "winner" to fail to complete the required 
telephone call; and 


It further appearing that prizes of vacation trips 
and merchandise offered to winners of Bonus Club contests 
were not as represented in broadcasts; that despite 
knowledge of such misrepresentation, station KWK con- 
tinued to deal with the same advertiser, a travel agency; 
and that in several instances winners were inconvenienced 
as a result of such misrepresentations; and 


It further appearing that said licensee's out- 
standing license provides that "The licensee shall, 
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during the term of his license, render such broadcast- 
ing service as will serve public interest, convenience, 
or necessity to the full extent of the privileges here- 
in conferred;" and 


It further appearing that in conducting said 

treasure hunts and Bonus Club contests, station KWK was 

not serving the public interest, convenience, or neces- 

sity; that it was operating contrary to the public in- 

terest, convenience, and necessity, and was perpetrating 

a fraud on its listeners; that such operations constitute 

conditions which warrant the Commission in refusing to 

grant a license or permit to said licensee on an original 

application; and that said licensee has willfully and 

repeatedly failed to operate substantially as set forth 

in its license; ... . 

Hearing sessions were held in St. Louis, Missouri, Milwaukee, 
Wisconsin, and Chicago, Illinois, between September 11, 1961 and 
January 23, 1962: On September 17, 1962, the hearing examiner 
released his initial decision (34 F.C.C. 1050). The examiner 
held that the conduct of the "treasure hunt" contests has been 
a fraud upon the public but that on the basis of his overall eval- 
uation of the record, the show-cause order should be dismissed. 
Both KWK and the Commission's Broadcast Bureau filed exceptions 


to the initial decision (R. 854, 858, 875, 901), and oral argu- 


ment was held before the Commission en banc on May 17, 1963 (Tr. 
2/ 
3089-3142). On May 29, 1963, the Commission released its deci- 


sion reversing the examiner's ultimate conclusion and revoking 
KWK's license (34 F.C.C. 1039). Reconsideration was denied by 


2/ The "Tr." prefix to a record reference is to the original pagi- 
nation of the hearing transcript in the record before the Commis- 
sion which has been filed with the Court. These transcript pages 


have not been renumbered in the record. 
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Memorandum Opinion and Order released November 1, 1963 (35 F.C.C. 561). 


In its decision, the Commission adopted the major portion of 


the examiner's findings of fact, with certain additions, deletions, 
| 


and modifications reflected in the decision and in the rulings 
on exceptions (34 F.C.C. 1040, 1045-48). In sommaxys the Com- 
mission's findings and conclusions were as follows: ! 

1. Treasure Hunts. 

In June 1960, William L. Jones, Jr., then general manager of 
station KWK and vice president of the licensee, obtained permis- 
sion from Mr. Spheeris, the licensee's president, to conduct a 
“treasure hunt.” The purpose of this promotion was = help KWK 
to achieve higher audience ratings and increased aiyce icine volume. 
It was agreed that the treasure hunt was to be conducted in this 
manner: A capsule containing the “treasure” was to be hidden in 
some public place. Each day, the station was to broadcast clues 
as to the treasure's whereabouts, the clues to be See remaly, gener- 
al at the beginning of the contest but to become increasingly 
specific as the contest continued from day to day. After three 
or four weeks, the clues were to be specific enough so that the 
treasure would necessarily be found. The finder would then be 
awarded a $1,000 prize. Mr. Jones was to hide the treasure and, 
according to the plan, was to be the only person to know its exact 
location (34 F.C.C. 1065-1066). : 


The first clues as to the location of the treasure were broad- 
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cast on June 27, 1960, following three days of promotional announce- 
ments over KWK. The clues purported to indicate where the treasure 


had been hidden but, in fact, the treasure had not yet been hid- 


den at all and was not hidden for approximately three weeks after 
3/ 
the beginning of the contest. During this three week period, the 


fictitious clues became more and more specific. Finally, on 

July 18, 1960, Mr. Jones and Mr. Hamel, the sales manager of KWK, 
drove to Forest Park in St. Louis and Jones pointed out a place 
where the treasure was to be hidden. Hamel then hid the treasure 
and, some five or six hours later, it was discovered. KWK paid 
the finder $1,000. (34 F.C.C. 1066.) 

Jones obtained the approval of Mr. Spheeris for a second 
treasure hunt with a prize of $1,500, to be held beginning July 
25, 1960. Just before the second hunt began, an agreement was 
reached with a local auto dealer, who agreed to sponsor the 
treasure hunt so long as he would be obligated to continue his 
advertisements only to the end of the week that the treasure was 
found. Additional clues were furnished by KWK to the sponsor, 
these clues to be available to persons visiting the sponsor's show- 
room (34 F.C.C. 1066-1067). 

Station KWK: broadcast the first clues in its second contest 
on July 25, 1960. By the second week in August, the clues indi- 
cated that the treasure was hidden in Tower Grove Park in St. 


Louis although, again,the treasure had not been hidden at all. 


3/7 KWK admits that the treasure was not hidden until the day it 


was found in each of the two treasure hunts (Br., p. 5). 
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During that week, an official of the park found it necessary to 
complain to KWK about damage that would-be treasure finders were 
inflicting on the park (34 F.C.C. 1067). KWK later paid the 


park in excess of nine hundred dollars for damages daused by 
i 
treasure hunters (34 F.C.C. 1077). 


On August 15, 1960, Jones and Hamel went to the park to look 


for a place to hide the treasure capsule, and later in the day 


Hamel returned alone. The examiner summarized the subsequent 


events as follows (34 F.C.C. 1067): | 
He [Hamel] found it crowded and called Me. Jones and 

advised him of the situation. Mr. Jones then returned 

to the park and he and Mr. Hamel selected a bench in the 

southeast section of the park in which to hide} ithe trea- 

sure. The prize was then hidden under a slat in the 

selected bench. Mr. Jones then called KWK, and gave the 

announcer the final clues to broadcast on the air. He 

and Mr. Hamel then returned to their car which was parked 

in a position from which they could observe the general 

area where the prize was hidden. The clues were broad- 

cast and indicated the precise bench where the prizes 

were hidden. Immediately after the broadcast of the 

last clue, searchers converged on the bench where the 

prize was hidden. A disorder ensued, the poli¢e having 

to control the crowd and remove the individual | eee 

had the treasure.4/ 


KWK awarded the $1,500 prize to the person who had re 

of the capsule when the police broke up the fight. Subsequently, 
an action was filed against KWK by Mr. Melvin Michael Miles. 
Miles claimed that he had been the first person to lay hands on 


U7 Jones (Tr. 1315-1317) and Hamel (Tr. 925-927, 930-932) 
testified that two clues were broadcast after the treasure 

was hidden. The first made reference to a particular arch 

and the second to the specific bench near the arch where the 
treasure was hidden. When the final clue was broadcast, approxi- 
mately 500 to 1,000 people were gathered around thejarch, many 
with portable and transistor radios tuned to KWK. As these people 
converged on the bench, fist fights broke out in a struggle 

for the treasure. | 


aon 
the capsule in the second treasure hunt but that the capsule had 
been wrested away from him. One of Mr. Miles' other allegations 
was that the treasure had not been hidden until nearly the end 
of the contest (34 F.C.C. 1067-1068). 

Until March 28, 1961, both Jones and Hamel lied consistently 
concerning the time the treasure had been hidden in the two con- 
tests. Jones falsely testified in a deposition in the Miles 
suit that the treasure had been hidden at the very beginning of 
the contests (34 F.C.C. 1068) and both he and Hamel lied to an 
FCC investigator on August 24, 1960, to the same effect (34 F.C.C. 
1068). On September 16, 1960, Jones submitted a false affidavit 
to the Federal Communications Commission, again stating that the 
treasure had been hidden early in each contest (34 F.C.C. 1070). 

On March 28, 1961, four months after issuance of the show 
cause order, Hamel confessed to KWK's president, Speerhis, that 
the treasure had not been hidden until the last day of the two 
contests (34 F.C.C. 1080). Speerhis told a Mr. Gagliano, the 
treasurer and a director of KWK, of Hamel'’s disclosure, but 


neither man informed the Commission for a period of more than five 


weeks. During this period, KWK's own counsel were left similarly 


uninformed although Speerhis spoke to KWK's Washington attorneys 
numerous times by phone and attended a prehearing conference with 
the attorneys in Washington on April 23 and 24, 1961. At the 
prehearing conference, it became clear that the Commission's 


Broadcast Bureau intended to call Hamel and Jones as witnesses. 


GY 
After the conference, Speerhis became insistent that KWK's attor- 
neys fly to St. Louis for further discussions. On May 3, 1961, 
KWK's two Washington attorneys did go to St. Louis where at the 
urging of Speerhis they interviewed Hamel and for the first time 
learned the true facts concerning the hiding of the treasure. act 
was then agreed that Hamel's confession should be reported immedi- 
ately to the Commission (34 F.C.C. 1081). | 

On May 15, 1961, both Hamel and Jones appeared separately 
before a meeting of the KWK Board of Directors. Hanjel repeated 
his confession and Jones told a somewhat different story in which 
he attempted to place the entire blame on Hamel. The directors 
then voted to remove Jones as general manager and vice president 
of KWK but to retain Hamel (34 F.C.C. 1082). Subsequently , Hamel's 
commissions on sales were increased, as were his responsibilities, 


and he was given the use of the company automobile and country 


club membership formerly used by Jones (34 F.C.C. 1083) . 


2. The Bonus Club 

For a period of approximately 22 months preceding the Com- 
mission's show cause order (34 F.C.C. 1055) and roel cone six months 
thereafter (34 F.C.C. 1060), KWK conducted what was known as a 
"Bonus Club" contest. The Bonus Club was operated as follows: 
Before and during the contest, numerous cards were distributed 


to the public by mail, by messenger and through retail stores. 


A person receiving a card and desiring to become a member of the 
| 
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Club would fill out a stub of the card with his name, address, and 
telephone number and mail the stub back to KWK. Each member of 
the Club was assigned an individual serial number which had been 
imprinted on both the portion of the card he kept and on the stub 
mailed back to KWK (34 F.C.C. 1054). Approximately once an hour 
between 6 a.m. and midnight on weekdays and less frequently on Sun- 
day, a Bonus Club number was broadcast over KWK. The holder of 
the number broadcast then had 60 seconds within which to call KWK 
and identify himself. If he was able to do so within 60 seconds, 
he was awarded a prize (34 F.C.C. 1055). 

In November, 1958, KWK entered into an oral agreement with 
Trans-Continental Airline Agency (ICA) a sales agent for a number 
of nonscheduled airlines. Under the agreement, KWK was to carry 
advertising for TCA in exchange for payment made partly in cash and 
partly in travel credits on the carriers represented by TCA. The 
oral agreement was reduced to writing in January or February, 1959, 
and new contracts were entered into in April and December, 1959. 
These contracts provided that the travel credit portion of TCA'’s 
payment to KWK was "to be used on a space available ena (34 
F.C.C. 1060-1061). The TCA contract remained in effect until 
November 17, 1960, (two weeks after issuance of the Commission's 
show cause order), when KWK cancelled on the ground that the 


station and the Better Business Bureau of St. Louis had received 


5/ Persons traveling on a "space available” basis can be "bumped" 
by a cash passenger if no other vacant seats are available. 
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complaints concerning TCA advertising. (34 F.C.C. 1061.) 


Between January 1959 and February 1, 1960, KWK utilized 


its TCA "space available” travel credits to award 23! vacation 


trips as prizes in the Bonus Club (34 F.C.C. 1061). |The award 
of trips on nonscheduled airlines was opposed by Mr. Gagliano, 
Treasurer and a director of KWK, because, in his view, nonsche- 
duled airlines "handle the customers like a bunch of| cattle.” 
Around Easter 1959, Gagliano expressed his opposition to Jones 
and to Speerhis and attempted to persuade Speerhis to substitute 
cash prizes for the vacation trip awards. (34 F.C.C. 1046; 35 
F.C.C. 562n.) Speerhis himself informed Broadcast Bureau counsel. 
that a rash of complaints developed concerning TCA vacation trips 
and that he came to realize that being stranded and abandoned by 
TCA was not the exception but more the rule (34 F.C/C. 1046). 
Three former Bonus Club winners testified as to abortive 
vacation trips arranged by TCA, and evidence was adduced concern- 
ing a fourth winner who had been temporarily stranded in Florida 


————— 
67 KWK is a member of the St. Louis Better Business Bureau and 

is ordinarily mailed all of the bulletins of the Bureau. Two 
bulletins mailed to all newspapers and broadcast stations in the 

St. Louis area on December 24, 1958, and February 26, 1959 (as 
corrected by bulletin of March 30, 1959), contained items concern- 
ing complaints against TCA. A letter sent by the Bureau on March 6, 
1959 to St. Louis radio stations KWK, KXO, and WIL, and to two 

St. Louis newspapers, related further unadjusted complaints against 
TCA and stated that advertisements by TCA were not in the public 
interest. On October 1, 1959, the Bureau sent out a "Special Bul- 
letin to Media,” concerning unanswered complaints against TCA and 
stating again that advertisements by TCA were not in the public 
interest. Finally, a July, 1960, bulletin of the Bureau was 

headed: "'Dream'’ Vactions May Become Nightmares on} Trans-Conti- 
nental Agency Flights," and contained further derogatory informa- 
tion concerning TCA. (34 F.C.C. 1065, 1046.) 
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(34 F.C.C. 1061). Mrs. Raymond Varble (Tr. 527-667) recounted her 
difficulties at greatest length: 
Mrs. Varble became a Bonus Club winner of a "millionaire's 
Hawaiian vacation for two people for two weeks” on May 18, 1959. 
With Mrs. Varble's permission, a tape recording of her conversa- 


tion with the KWK announcer, in which her award was announced, was 


played over KWK every day for two weeks. (34 F.C.C.1062-63.) 


Mrs. Varble was subsequently informed by a TCA official that her 
award included only plane tickets to Hawaii and back. After num- 
erous complaints to KWK, the Better Business Bureau, and various 
other individuals and organizations including the Federal Com- 
munications Commission, Mrs. Varble accepted an offer from KWK 
adding 6 days at the Waikiki Biltmore Hotel to the plane tickets. 
(34 F.C.C. 1063.) 

TCA informed Mrs. Varble that she could not take her 
Hawaiian vacation before September 15, 1959. Weekly attempts 
to make plane reservations from September to December,1959 failed 
as Mrs. Varble was informed each time that no space was available. 
Eventually, it was arranged that Mrs. Varble and her son would 
depart on June 6, 1960. Two weeks prior to that time, however, 
TCA informed Mrs. Varble that space would be available on a 
plane leaving the evening of May 27, 1960, and Mrs. Varble re- 
vised her plans to depart on that date. (34 F.C.C. 1063-64.) 

On May 27, TCA informed Mrs. Varble that she could not 


leave unless she paid the fare to California for herself and her 
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son. After a last minute exchange of phone calls to KWK, TCA 


called Mrs. Varble to say that her reservations were now in 
order. At the airport she received tickets for herself and her 
son from St. Louis to California, California to Hawaii, Hawaii 
to California, and California to St. Louis. Mrs. Varble and her 
son left St. Louis and arrived in Burbank, california, at 1:30 a.m. 
on May 28. When they attempted to board the ponneacine plane for 
Hawaii that evening (Saturday, Tr. 558), Mrs. Varble was advised 
that no space was available and that KWK's debit aecden: would 
not be honored. Mrs. Varble sent a telegram to Mr. Bones at KWK 
explaining her difficulty but received no answer. (34 F.C.C. 1064.) 
The following Wednesday (June 1), Mrs. varblé and her son 
were permitted to board a plane for Hawaii. The plane stopped 
at Oakland, California, and there, without explanation, Mrs. Varble 
and her son were told to get off. At the TCA desk at the airport, 
she was advised to "stand around, maybe there will be room.” There 
was no room, however, and Mrs. Varble was told to return on Friday. 
Mrs. Varble did not wait until Friday, but returned instead, by 
bus, to St. Louis. There, she retained an attorney with the in- 
tention of filing suit against KWK. (34 F.C.C. 1064.) Before suit 
was filed, but after issuance of the Commission's show cause order 
and after Mrs. Varble had talked with Commission representatives, 
KWK reached a $3,000 compensation agreement with Mrs. Varble (34 


F.C.C. 1064, 1046). 


er 

A second Bonus winner testified that she and her husband 
had travelled to Las Vegas with TCA tickets awarded by KWK, only 
to find that there was no space available on the plane when it 
came time for the return trip. In this instance, Jones, who 
happened to be in Las Vegas at the time, advanced the contestants 
$100 to aid them in paying their way home aboard a regularly sche- 
duled airline. After a delay of several weeks, KWK reimbursed the 
contestants for their own additional outlay of $77 for the trip 
home. (34 F.C.C. 1061-62.) A third Bonus winner and her husband 
travelled to Hawaii and found, when it came time to return, that 
Trans-Continental would not honor their tickets. Upon payment for 
their tickets in cash, they were permitted to return. This con- 
testant was later reimbursed by KWK for her expenditure. (34 


F.C.C. 1062.) 


B. The Commission’s Conclusions 


The Commission concluded that the acts of ‘KWK's vice 
president and station manager, Jones, in conducting the two 
treasure hunts were willful and repeated and constituted a fraud 
on the public. It was further concluded that the licensee mst 
be held legally responsible for these acts, committed by the only 
officer of KWK in charge of its day-to-day operation. On the 
facts relating to the treasure hunts alone, the Commission con- 
cluded (34 F.C.C. 1041): 


. . . [W]e believe that there has been affirmatively 
established (1) conditions which would warrant us in 
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refusing to grant a license or permit on an original 
application, and (2) willful and repeated failure to 
operate in accordance with the terms of a license. 
The perpetration of deliberate frauds upon the public 
is patently and flagrantly contrary to the public 
interest and cannot be countenanced if we are to 
carry out the functions entrusted to us . . , We, 
therefore, conclude that we may lawfully issue a 
revocation order under section 312(a) (2) and (3) of 
the Communications Act. 


The Commission rejected KWK's defense that the fraudu- 


lent treasure hunts should be ascribed solely to the misconduct 
of a trusted employee. Rather, the Commission found no record 
evidence of reasonable precautionary measures on the part of 
"the licensee to insure that the treasure hunt would be properly 
conducted. The decision further stated that it was clear that 
"a minimal degree of responsible supervision” could have averted 
the fraud upon the public and the destruction of public property 
involved in the two treasure hunts. (34 F.C.C. 1042.) 

KWK's failure to take reasonable precautionary measures 
to avert public deception was found to have been further demon- 
strated by the conduct of the Bonus Club. The Conmiceion held 
that the Bonus Club was not a deliberate fraud upon the public 
but that the public was, nonetheless, misled and deceived by some 
aspects of its operation. With reference to the vacation trips 
awarded Bonus prize winners, the decision stated (34 F.C.C. 1043): 

The record also established that KWK, notwithstanding 

information within its knowledge, awarded these vaca- 

tion trip prizes without even cautioning its winners 


as to what they could expect from TCA. . . KWK's 
superlative description of the trips as “millionaire’s 
| 
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vacations,” as well as its advertisement of the 

other prizes (finding 13), fall far short of 

its obligation to operate in the public interest 

and to exercise reasonable care and prudence in 

the conduct of its Bonus Club program to assure 

that the program could not reasonably deceive 

or mislead the public. 

The Commission examined other mitigating factors urged 
by KWK, including the character of its president, Speerhis, and 
the licensee's cooperation with the Commission's investigation, 
and found that these factors provided no grounds for modifying 
the decision. The Commission stated that it was "not convinced 
that KWK's cooperation extended beyond what Mr. Speerhis believed 
to be desirable.” Focusing particularly upon the failure of Speer- 
his to report Hamel's confession to the Commission or to KWK's 
own counsel for more than five weeks, even after the show cause 
order had been issued, the Commission stated that it found no 
convincing explanation for the long delay (34 F.C.C. 1043-44). 


Finally, the decision rejected two legal arguments ad- 


vanced by KWK. First, the Commission concluded that the plain 


language and the legislative history of Section 312(a) of the 


Communications Act sustained its authority to revoke in a case 
of this nature. Second, the Commission disallowed KWK's conten- 
tion that the entire proceeding was rendered void because the 
Commission did not give notice to KWK of the charges against it 


prior to the issuance of the show cause order, pursuant to 


= ily) = 
7/ 
Section 9(b) of the Administrative Procedure Act. ‘The Commis- 


sion held, as it had in an earlier Memorandum Opinion and Order 


denying KWK's request for a bill of particulars, (R. 49-52) that 


its charge of "willfulness" in the show cause order obviated the 
notice requirements of Section 9(b). | 

On June 26, 1963, KWK filed a petition for reconsidera- 
tion (R. 1313-64). On July 11, 1963, the Commission granted a 
stay of the effective date of its decision pending disposi tion 
of the petition for reconsideration and pending judicial review 
if such was sought (R. 1424). On the Commission's own motion, 
oral argument was scheduled on the KWK petition and ae held on 


September 9, 1963 (Tr. 3143-94). On November 1, 1963, reconsidera- 


tion was denied (35 F.C.C. 561). 


7/ This section provides, in relevant part, 
"Except in cases of willfulness or those in which: 
public health, interest, or safety requires otherwise, 
no withdrawal, suspension, revocation, or annulment 
of any license shall be lawful unless, prior to the 
institution of agency proceedings therefor, facts 
or conduct which may warrant such action shall have 
been called to the attention of the licensee by the 
agency in writing and the licensee shall have been 
accorded opportunity to demonstrate or achieve 
‘compliance withal lawful requirements.” 
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SUMMARY OF ARGUMENT 


I. 

KWK was not entitled to notice and an opportunity to 
achieve compliance prior to the institution of revocation proceed- 
ings, since Section 9(b) of the Administrative Procedure Act ex- 
plicitly eliminates these requirements where revocation is based 
on willful conduct.: The conduct of KWK'’s vice-president and station 
manager in carrying out the two treasure hunts was found by the 
Commission to constitute deliberate fraud and was willful under 
even the narrowest accepted definition of the word. That this 
willful conduct may be imputed to the licensee corporation is beyond 
doubt. KWK's contention that willfulness may be found only in the 
case of “conduct persisting in the face of prior warning” or "con- 
duct so plainly bespeaking evil intent as to obviate the need for 


warnings” is unsupported by any decided case. 


it. 


The Commission's conclusion that contestants were deceived 
and that the treasure hunts were fraudulent was reasonable and was 
based on substantial evidence. The fact is that in both contests 
the treasures were not hidden until after the contests had been 
under way for several weeks. KWK's theory that the clues were too 
"general and nebulous” to impel any contestant to look for the trea- 
sure before the capsules were finally hidden is not consistent with 


undisputed facts in'the record. In each of the contests, the clues 
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soon focused upon specific public parks in St. Louis. In each 


case, days before the treasure capsules were hidden, nae clues 


directed attention to specific landmarks in the parks. In the 
second contest, an official of Tower Grove Park in st. Louis com- 
plained about damage being done to the park by treasure hunters 
long before the treasure was actually hidden. In the face of these 
facts, KWK's theory that no contestant was deceived is clearly un- 


believable. | 
III. | 

The Commission's conclusion that KWK's License should 
be revoked was not unreasonably severe. The fraudulent treasure 
hunts provided ample grounds for revocation. The Commission's de- 
cision that revocation was the only appropriate sanction was rein- 
forced by other evidence in the record. The Commission also found 
that KWK's president had not fully cooperated with the Commission's 
investigation of the treasure hunts. Moreover, KK" operation of a 
Bonus Club,” though not held to be a deliberate fraud on the public, 


was found to have misled and deceived some contestants, and constituted 


further evidence of KWK's indifference to its responsibilities to the 
| 


public. 


Other cases in which the Commission is alleged to have 


been more lenient involved substantially different factual situations. 


In any event, the correctness of the Commission's decision to revoke 
KWK's license must be determined with regard to the facts of this sin- 
gle case. The Commission is not bound to decide each new case in ex- 
actly the same manner as it has decided all previous cases that may 


appear similar. 
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ARGUMENT 


I. KWK WAS NOT ENTITLED TO AN "OPPORTUNITY TO 
ACHIEVE COMPLIANCE" PURSUANT TO SECTION 9 
OF THE ADMINISTRATIVE PROCEDURE ACT, SINCE 
THE WRONGFUL CONDUCT UPON WHICH REVOCATION 
WAS BASED WAS WILLFUL. 


Section;9(b) of the Administrative Procedure Act, 5 U.S.C. 
1008(b), states in pertinent part: 

Except in cases of willfulness or those in which 

public health, interest, or safety requires other- 

wise, no withdrawal, suspension, revocation, or 

annulment of any license shall be lawful unless, 

prior to the institution of agency proceedings 

therefor, facts or conduct which may warrant such 

action shall have been called to the attention of 

the licensee by the agency in writing and the li- 

censee shall have been accorded opportunity to de- 

monstrate or achieve compliance with all lawful 
requirements. 

The Commission held that the requirements of notice and 
opportunity to achieve compliance prior to revocation did not ap- 
ply to this case because the wrongful conduct with which KWK was 
charged was "willful” (R. 50; 34 F.C.C. 1045; 35 F.C.C. 562). 
This holding was clearly correct since the element of willfulness 
was not only inherent in the nature of the acts committed by KWK, 
but the Commission correctly found that the acts had been commit- 
ted deliberately. The Commission charged KWK with "deliberate 
fraud” in conducting contests, and it concluded in its decision 
that the fraud perpetrated on the public in the KWK treasure hunt 


was “willful and repeated as well as deliberate and intentional" 


(34 F.C.C. 1041}. These findings warrant the designation "willful" 
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under the most narrow definition of the term. 

The ‘Commission's interpretation of the statutory term was 
consistent with an unbroken line of judicial decisions construing 
the term willfulness in Section 9(b) of the Administretive Proce- 
dure Act. See, e.g., Wolf Corvoration v. Securities and Exchange 
Commission, 115 U.S. App. D.C. 75, 78, 317 F.2d 139,142 (1963) ; 
Schwebel v. Orrick, 153 F. Supp. 701 (D.D.C. 1957), affirmed, 102 
U.S. App. D.C. 210, 251 F.2d 919 (1958), cert. den. 356 U.S. 927 
(1958); Goodman v. Benson, 286 F.2d 896 (7th Cir. 1961); Eastern 


| 
Produce Co. v. Benson, 278 F.2d 606 (3rd Cir. 1960). KWK argues, 


nevertheless, that "willful" must be construed very narrowly so as 
to apply only to "conduct persisting in the face of prior warnings” 
or to “conduct so plainly bespeaking evil intent as to obviate the 
need for warning” (Br. 9). This construction of the statute is 
plainly incorrect. : 

The argument that prior warnings must be ignored before 
wrongful conduct may be deemed willful lacks support in policy or 
in precedent. Under KWK's theory, revocation proceedings could 
have been initiated in a case such as this one only after the li- 
censee had ignored Commission warnings that it must stop perpetra- 
ting a fraud on its listeners. This construction of the statute 
does not stem logically from any known public policy. No legis- 
lative history indicates that Congress ever intended Section 9 (b) 


| 
to have such an effect nor is there support for KWK"s theory in any 


ease decided under the section. Appellant is simply. attempting 
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to write a new proviso into the statute. 

It is true, of course, that some cases in which the 
willfulness exception has been invoked have involved parties who 
ignored prior agency warnings. See, e.g., Air Transport Associates 
v. Civil Aeronautics Board, 91 U.S. App. D.C. 147, 199 F.2d 181(1952), 
cert. den. 344 U.S. 922 (1953). Obviously, parties who persist in 
a course of conduct after having been told to stop do so willfully. 
It is a far step from this simple truism, however, to the statement 
that only parties who have ignored prior warnings act willfully. 

No court has ever adopted the latter view. 

KWK's alternative argument that willfulness can only be 
found in the case of “conduct so plainly bespeaking evil intent as 
to obviate the need for warnings," (Br. 9), or where the act in- 
volved was “plainly redolent of bad faith" (Br. 20), is of no 
avail to it, even if such a definition were accepted. 


It is undisputed that the vice president and station 


manager of KWK conducted two treasure hunts in which clues as to 


the location of the treasure were broadcast for a period of weeks 
before the treasure was actually hidden. Certainly, these were 
not acts of good faith with respect to the station’s listeners 
but were, taking appellant’s own definitions, “plainly redolent 
of bad faith." Although judicial definitions of "willfulness" 

‘87 Ina separate portion of its brief, KWK argues that the trea- 


Sure hunts were not fraudulent because no listener was or could be 
deceived. For the purposes of the present discussion, the fraudu- 
lence of the treasure hunts must be assumed. If there were no 
"fraud,* then of course the basis for the Commission's decision is 
removed. 
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have sometimes varied, it appears clear that no court in a non- 
criminal case has required a higher degree of “evil intent” than 
that present here. See United States v. Illinois Central Railroad 
Co., 303 U.S. 239, 243 (1938); Royal Netherlands Steamship Co. v. 
Federal Maritime Board, 113 U.S. App. D.C. 62, 66, 304 F.2d 938, 
942 (1962); Goodman v. Benson, 286 F.2d 896, 900 (7th Cir. 1961); 
Eastern Produce Co. v. Benson, 278 F.2d 606 (3rd cir, 1960). KWK’s 
extended allegations that the Commission on other occasions has 
defined willfulness to include all non-accidental conduct are 
therefore irrelevant. The acts of KWK's vice-president and station 
manager were carried out with full knowledge that they were wrong- 
ful and were willful under any accepted definition of the word. 
That the Commission may have utilized a somewhat broader defini- 
tion of willfulness in other cases, a definition appellant claims 
is wrong, has no bearing upon the correctness of fte| decision here 


i 
where no broad definition was required to cover KWK's conduct. 


So too, there can be no doubt that KWK, the licensee, is le- 
| 


gally responsible for the acts of its vice-president and station 
manager. Indeed, KWK conceded as much in oral argument before 
the Commission (Tr. 3117-3118). Nonetheless, KWK appears to 
contend that the willful quality of an officer's act! cannot be 
imputed to a licensee for purposes of revocation proceedings. 
This argument is untenable. Even in cases where the element of 


willfulness is essential to a criminal charge, the willful act 


of even a mere employee may be imputed to a corporation. United 


States v. A & P Trucking Co., 358 U.S. 121, 125-126 (1958); Old 
| 
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Monastery Co. v. United States, 17 F.2a.905 (4th Cir. 1945). The 
strong policy considerations underlying this policy were set forth 
explicitly by the Commission in its opinion denying KWK's petition 
for reconsideration (35 F.C.C. 563n): 


KWK, in effect, is arguing that where two stations 
commit the | identical act, and one is run by the 
owner and the other by a manager appointed by the 
owner, the Commission could revoke the license of 
the former, but not that of the latter. Clearly, 
the Commission would lose control over the use of 
broadcast frequencies by a very substantial number 
of its licensees were this the case; indeed, the 
logic of petitioner’s position would lead to a 
Commission policy against any operation of a station 
other than by an owner. The short answer to peti- 
tioner is that it is fully responsible for the actions 
of its agent general manager. 


In sum, the Commission charged KWK with willful miscon- 


duct and later proved this charge at a hearing. In these circum- 
stances, Section 9(b) of the Administrative Procedure Act did not 
require that the licensee be given prior notice and an opportunity 
to achieve compliance. 
II. THE COMMISSION'S CONCLUSION THAT THE TWO 

KWK TREASURE HUNTS WERE FRAUDS ON THE 

PUBLIC WAS REASONABLE AND WAS BASED ON 

SUBSTANTIAL EVIDENCE. 

The Commission concluded that each of the two KWK trea- 

sure hunts had been a "fraud on the public” (34 F.C.C. 1041). In 
the context, it is clear that the term "fraud" was not used in a 


technical sense, but rather to describe conduct by which KWK 
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deliberately misled and deceived its listeners. KWK does not 
claim that deliberate deception is not fraud in the sense the term 


was used by the Commission, but does contend that there was no 


such deception here. KWK argues that all clues broadcast in each 
treasure hunt prior to the time the treasure was actually hidden 
were so “general and nebulous" (Br. 9, 26) that no listener could 
have been prompted to undertake a search for the treasure. Only 
after the treasure was hidden, KWK argues, did the clues become 


specific enough to impel commencement of the hunt on the part of 


any contestant. 


Uncontraverted facts of record, many of which are set 
i 
forth in KWK'’s own brief, demonstrate clearly that the no-deception 
theory is at best an intriguing fantasy. Within a few days after 


the start of each contest, KWK broadcast clues indicating that 


the treasure was hidden in a specific public park in St. Louis 
(KWK Br. 23, 25-26). In each contest, the clues rapidly became 
more specific and actually described a number of landmarks in 


the parks (KWK Br. 24-26; R. 469-471, 475-479). Days before the 
| 

“9/7 No fraud was found with respect to KWK's Bonus Club contest 
because the station had not deliberately set out to mislead the 
contestants there. However, because the Bonus Club contest was 
not conducted with "reasonable care and prudence,” some members 
of the public were in fact misled and deceived. 
10/ The treasure was hidden five or six hours before it was 
found in the first contest (34 F.C.C. 1066) and a much shorter 
period prior to the time it was found in the second contest 
(34 F.C.C. 1067). 


— Am 
end of the second contest, an official of Tower Grove Park -- 
where the treasure was supposed to have been hidden -- found it 
necessary to call KWK and complain about damage being done to the 
park by treasure hunters (34 F.C.C. 1067, Tr. 923-25, 3082-83, 
1308-10). By the time the treasure was hidden in the second con- 
test, hundreds of contestants with portable radios were in the 
park searching for the treasure (34 F.C.C. 1067, Tr. 925, 930-32, 
1315-16). These facts conclusively dispose of KWK's contention 
1l/ 

that no one was deceived. _ 

The question for decision here is, of course, whether 
the Commission's finding of fraud was reasonable and supported by 
substantial evidence. Donaldson v. Read Magazine, 333 U.S. 178, 
188-89 (1948). In order to hold the contests fraudulent, it is not 
necessary to conclude that every listener was misled, but only 
that the average, trusting listener could have been deceived. 
Donaldson v. Read Magazine, supra, 333 U.S. at 189. We believe 
it to be beyond question that the record as a whole supports this 
li/ The contention is also inherently unreasonable. Although the 
Glues in each contest soon focused attention upon specific landmarks 
in specifie public parks, KWK would have it believed that even the 
most avid {or gullible) treasure seeker remained by his radio and 
declined to hunt until told the exact spot where the treasure was 
hidden. KWK's theory also presupposes that the hundreds of listeners 
who suddenly “knew the time had come to go to the park and listen for 
the last clue” (KWK Br. 26) in the second contest, took their portable 
radios to the park and there waited passively for the last clue, re- 


fraining from any real searching prior to the time the treasure was 
hidden. 


17 
conclusion. 


III. THE COMMISSION'S CONCLUSION THAT REVOCATION WAS 
THE APPROPRIATE SANCTION IN THIS CASE WAS A 
REASONABLE EXERCISE OF ITS DISCRETION. = 
KWK does not argue that the Commission is without power 
to revoke a broadcast license for conduct which is a fraud on the 
public; it does contend that revocation was too severe a sanction 
to impose in this particular case (Br. 29) and that its imposition 
is inconsistent with past Commission actions (Br. 38). Each aspect 
of this contention is without substance. | 
The Commission concluded that the two fraudulent treasure 
hunts conducted by KWK provided reasonable grounds for revocation. 
The decision that revocation should be invoked was based upon a 
* consideration of the entire hearing record, including all mitigat- 
ing factors urged by KWK. The cynicism of KWK's conduct of the 
treasure hunts needs no elaboration. The Commission also gave 


particular attention to KWK's claim that it should be excused from 


its legal responsibilities because the fraudulent treasure hunts 


were solely attributable to the derilictions of a trusted employee. 


127 It is also appropriate to note that the nature of KWK's 
theory regarding the fraud question is somewhat curious. In 
effect, KWK argues that contestants were not misled because 
all the clues, up until the very end of each contest, were 
meaningless. This in itself would seem to be an admission 
that KWK's listeners, even if not misled in the way the Commis- 
sion found, were deliberately misled in a different way. 


- 28 - 
The Commission noted that the “employee” involved was also a 


vice-president of the licensee, the manager of station KWK and, 
in fact, "the only officer of KWK in charge of its day-to-day 
operation” (34 F.C.C. 1041). Moreover, as the Commission stated 


(34 F.C.C. 1042): 


. . . [This record is devoid of evidence indicating 
that the principals of KWK exercised minimal, let 
alone a reasonable degree of care in the conduct of 
the treasure hunt programs, or that the public de- 
ceptions which resulted could not have been reasonably 
averted. Because of Spheeris' detachment, if not in- 
difference, to the details of the treasure hunt, it is 
evident that the station manager was able to move un- 
restrained in his fraudulent hiding of the treasures. 
Under these circumstances, we can attach no signifi- 
cant weight to KWK's contention that its misconduct 
with respect to the treasure hunts was caused by 
errors in judgment concerning a trusted employee. 

For it is clear that a minimal degree of responsible 
supervision could have averted these serious events. 


The balance of the record in this proceeding reinforced 


the Commission's view that the maximum penalty of revocation should 


be imposed. The Commission gave weight to the operation of KWK's 
/ 


Bonus Club contest (34 F.C.C. 1043) and to the failure of 
KWK's president to inform the Commission of the fraud in the trea- 
sure hunts for a protracted period of time after he was made aware 
of the deception iand while the show cause proceeding was pending 
(34 F.C.C. 1044). 

I37 Although the Commission's decision discussed the Bonus Club 
at some length in connection with its conclusion that the sanction 


of revocation was appropriate here, KWK's brief does not mention 
this aspect of the case. 
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In operating the Bonus Club, KWK awarded abortive 


vacation trips as prizes, notwithstanding information from the 
Better Business Bureau indicating that the travel agency arrang- 
ing the trips was unreliable (34 F.C.C. 1043, 10W6). KWK failed 
to inform its prize winners of what they could expect! from the 
travel agency and, as a result, at least four prize winners suf- 
fered unexpected “inconvenience and hardship to say the least” 
(34 F.C.C. 1043). For a period of two weeks, KWK broadcast a 
tape recording of its presentation of a two-week ‘miliionaire's 
vacation trip" to a contest winner, Mrs. Raymond Varble. Yet, 
when Mrs. Varble came to collect her award, it took protracted 
negotiations and a call to the Better Business Bureau! to obtain 
a compromise settlement from KWK of "space-available” plane 
tickets plus six days hotel accommodations in Hawaii.: Moreover, 
when Mrs. Varble's space-available travel status resulted in her 
being stranded in California without ever reaching Hawaii, KWK 
did not even bother to answer her telegram seeking help (34 F.C.C. 
1062-64). : 

The Commission also found no convincing explanation for 
the failure of KWK's president, Spheeris, to report the true facts 
concerning the treasure hunts to the Commission for so long a 
period after learning them, despite the existence of a proceeding 
on the very question. Indeed, Spheeris neglected to inform his 


own lawyers of Jones’ deception until it became clear that the two 


persons who actually carried out the deception were to be called 
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as witnesses by the Commission (34 F.C.C. 1080-81). In this 


respect, the Commission concluded that KWK's cooperation with 

the Commission's investigation did not extend “beyond what 

Mr. Spheeris believed to be desirable” (34 F.C.C. 1044). This fact, 
coupled with the Bonus Club operation, demonstrated to the Commis- 
sion “a lack of a high degree of licensee responsibility and co- 
operation,” militating against mitigation of the revocation sanc- 
tion (35 F.C.C. 564). 

In its brief, KWK cites a number of past cases in which 
the Commission is said to have dealt more leniently with other 
licensees. Only one of these cases involved fraudulent contests, 
however, and that case, in which a forfeiture of $10,000 was as- 
sessed against the licensee of Station WNOE, New Orleans, Louisiana 
(Public Notice 18250, March 29, 1962), was explicitly distinguished 
from this one by the Commission (35 F.C.C. 564r). In the WNOE 
case, the principal stockholder and Chairman of the Board of 
Directors of the licensee had cooperated with the Commission to 
the fullest extent in helping to ascertain the facts regarding 
rigged contests over the station. Here, the Commission found that 
the licensee's president cooperated only to the extent he believed 
to be desirable (34 F.C.C. 1044). 

The other cases cited by KWK involved factual situations 
not directly comparable to the circumstances in this ee 
Iu7 As the Commission noted, the problem of fraudulent contests 
has become a matter of pressing concern in recent years. The par- 
ticular interest of Congress in the problem was clearly reflected 


in the 1960 amendments to the Communications Act, 74 Stat. 889, 
47 U.S.C. 509. 
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For the most part, these cases dealt either with misrepresentations 
in reports to the Commission -- not directly affecting the listen- 
ing public and, for the most part, based upon erroneous professional 


advice to the licensee -- or with isolated instances in which 
16/ 
questions were raised concerning alleged bad taste in programs. 


Other than decisions in these two categories, one case concerned a 


licensee who was excused from his legal responsibilities owing to 
17/ 
an extreme physical disability, another with a forfeiture im- 


posed for a single reported violation of Section 317 of the Communi- 
| 18/ 
eations Act, 47 U.S.C. 317, concerning sponsorship identification, 


and a third with a daytime station which had operated after sunset 


during a weather emergency, carrying commercial announcements in 
19/ 
violation of the Commission's rules. 


In any event, it is clear that KWK’s position is fore- 


closed by the decision of the Supreme Court in Federal Communications 


Commission v. WOKO, Inc., 329 U. S. 223, 227-228 (1946). There the 


157 Panama City Broadcasting Co., 9 F.c.C. 208 (1942), Ocala Broad- 
casting Co., Inc., 9 F.C.C. 223 (1942), Station WIBS, 14 F.C.C. 619 


(1950), Mark Twain Broadcasting Co., 29 F.C.C. 1313 (1960). 
16/ Pacifica Foundation, 1 Pike & Fischer, R.R. 2d 747 (1964), 


Mile High Stations, iInc., 28 F.C.C. 795 (1960). 

177 Pape Television Co., Inc., 25 Pike & Fischer, RR. 64a (1963). 
18/ Northern Pacific Radio Corp. , 24 Pike & Fischer, R.R. 543 (1962). 
19/ Dover Broadcasting Corporation, F.C.C. 62-1287 (1962). 


Court said: 


Respondent complains that the present case 
constitutes a departure from the course which the 
Commission has taken in dealing with misstatements 
and applications in other cases. Much is made in 
argument of the fact that deceptions of this charac- 
ter have not been uncommon and it is claimed that 
they have not been dealt with so severely as in this 
case . . . But the very fact that temporizing with 
deception seemed not to discourage it, may have led 
the Commission to the drastic measures here taken 
to preserve the integrity of its own system of re- 
ports. The mild measures to others and the apparently 
unannounced change of policy are considerations ap- 
propriate for the Commission in determining whether 
its action in this case is too drastic, but we can- 
not say that the Commission is bound by anything 
before us to deal with all cases at all times as it 
had dealt with some that seem comparable. 


Finally, KWK's reliance on this Court‘’s decision in 

Churchill Tabernacle v. Federal Communications Commission, 81 U.S. 
App. D.C. 411, 160 F.2d 244. (1947), is inapposite. That case did 
not concern the appropriateness of a sanction invoked against a 
delinquent licensee but, rather, the propriety of a Commission 
order forcing a licensee suddenly to abrogate an existing contract 
with the station's former owner where the Commission had permitted 
the contract to remain in effect for many years past. The Court 
held that the effect of the Commission's order was unnecessarily 
severe in that it forced abrogation of the entire contract when 
only certain portions of the agreement had been found contrary 


to the public interest. The principal involved in the Churchill 


Tabernacle case was entirely different from the question involved 


here. 
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CONCLUSION 


For the foregoing reasons, the decision of the Commission 


should be affirmed. 


Respectfully submitted, 
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STATEMENT OF QUESTIONS PRESENTED 


The parties to this Appeal have stipulated that the 
questions presented herein are as follows: 


1. Whether the Commission erred in this license 
revocation proceeding in failing to give Appellant the 
prior written notice and opportunity to demonstrate 
or achieve compliance required by Section 9(b) of the 
Administrative Procedure Act. 


2. Whether the facts alleged in the Order to Show 
Cause and the findings of fact made by the Commis- 
sion after hearing are sufficient to support an Order 
of Revocation under Section 312(a)(2) and Section 
312(a)(3) of the Communications Act of 1934, and 
whether the conclusions drawn by the Commission from 
such findings are arbitrary, erroneous, or unlawful. 


3. Whether the Commission erred in finding that 
two treasure hunts conducted by KWK were fraudulent 
and grounds for revocation of its license. 

4. Whether the Commission erred in imputing the 
conduct of the station’s general manager to the licen- 
see and whether the conduct, even if imputed to the 
licensee, would constitute fraud, and, if so, whether 
a broadcast license can properly be revoked under Sec- 
tion 312(a)(2) and Section 312(a) (3) of the Communi- 
cations Act by reason of such conduct. 


By its Order of December 19, 1963, this Court approved 
the parties’ prehearing stipulation, and directed that the 
stipulation shall control further proceedings in this case. 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from an Order of the Federal Com- 
munications Commission revoking the standard broadcast 
station license held by Appellant for Station KWK, 
St. Louis, Missouri. Jurisdiction is conferred on this 
Court by Section 402(b)(5) of the Communications Act of 
1934, as amended. Notice of Appeal was filed in this Court 
on November 29, 1963, within thirty days after the Com- 
mission’s Memorandum Opinion and Order, adopted Octo- 
ber 31, 1963 and released November 1, 1963 (35 F. C. C. 
561), and is, therefore, timely under the provisions of 
Section 402(c) of the Communications Act of 1934, as 
amended. 


STATEMENT OF THE CASE 


On November 3, 1960, the Federal Communications Com- 
mission directed KWK Radio, Inc., Appellant, to show 
cause, under Sections 312(a)(2) and 312(a)(3) of the 
Communications Act, why the license of Station KWK, 
St. Louis, Missouri, should not be revoked. (R. 1.) The 
Order to Show Cause was not preceded by the prior written 
notice required under Section 9(b) of the Administrative 
Procedure Act. Appellant, among other things, was charged 
with conducting two treasure hunts which were alleged to 
be fraudulent because the treasures were not hidden until 
the latter part of each contest. After a full hearing, all of 
the other original charges were dismissed by both the 
Hearing Examiner and the Commission, and, therefore, 
are not in issue on this Appeal. 


The Hearing Examiner found that the conduct of the two 
treasure hunts did not warrant revocation of KWK’s 
license and ordered dismissal of the proceedings. On Ap- 
peal, the Commission reversed, solely upon its finding that 
the hiding of the treasures on the last day of the contest 
constituted fraud. The Commission stated: 


ec 


.. we have grounded the issuance of our revocation 
order herein on the provisions of Sections 312(a) (2) 
and (3) of the Communications Act, which authorize 
revocation of licenses for conditions which would war- 
rant refusal to grant an original license or permit and 
for willful or repeated failure to operate substantially 
as set forth in the license. In both respects, we have 
based this order upon KWK’s willful and repeated 
misconduct relating to the fraudulent treasure hunts.’’ 
(emphasis supplied). (34 F. C. C. 1039, 1044.) 


1. See also the Memorandum Opinion and Order adopted October 31, 
1963 wherein the Commission stated: “. . . revocation was ordered because 
of the licensee's conduct in connection with the treasure hunts and not 
because of any charge that its owners were not of good character.” (35 
F. C. C. 561, 563). 
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Since May, 1958, Station KWK has been licensed to 
Appellant, KWK Radio, Inc., a wholly-owned subsidiary 
of the Milwaukee Broadcasting Company, which has been 
the licensee of Station WEMP, Milwaukee, Wisconsin for 
many years. Milwaukee Broadcasting acquired control of 
Appellant at a cost in excess of $1,000,000. The stock of 
the parent company was owned by seven individuals resi- 
dent in Milwaukee, except for a 9% interest which was 
owned by an estate. All the individuals devoted their full 
time to the operation of Stations WEMP and KWK. 
Messrs. Spheeris, Boice and Gagliano (officers and direc- 
tors of both Appellant and its parent company) acted as an 
executive committee with respect to the operation of Sta- 
tion KWK. Mr. Spheeris, as president of both corpora- 
tions, was responsible to the board of directors of Appel- 
lant for overall supervision and management of Station 
KWK. Pursuant to this responsibility, Mr. Spheeris vis- 
ited Station KWK, during the period here under considera- 
tion, on an average of once every two or three weeks and 
conferred with the station manager by telephone two or 
three times a week or oftener. The other officers and direc- 
tors also visited the station periodically, and the manager 
of the station frequently came to Milwaukee and there at- 
tended board of directors meetings. (34 F. C. C. 1050, 1052, 
1053.) 

Mr. William L. Jones, Jr. was appointed manager of 
Station KWK in December, 1958. Active in the radio in- 
dustry from the time of his graduation from college in 
1946, Jones’ experience included positions as announcer and 
producer with DuMont Television and WLIB Radio in 
New York, and as salesman and later as sales manager with 
WISN Radio, Milwaukee. From early 1957 until Septem- 
ber of 1958, Jones was employed by Milwaukee Broadcast- 
ing Company as regional sales manager of Station WEMP. 
In September of 1958 Jones was appointed sales manager 
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of Station KWK and served in this capacity until he be- 
came manager of that station. (Tr. 1348-1351.) 


At the inception of Jones’ tenure as manager of KWK, 
his authority was limited; he was required to consult with 
his superiors on all financial commitments in excess of 
$500, on the hiring and firing of personnel, any changes 
of programming, and with regard to all aspects of promot- 
ing the station. He was required to consult with Mr. 
Spheeris or the directors where matters of good taste or 
propriety were involved. (Tr. 1021-1023.) It was not until 
March 8, 1960, after four years of service for Appellant 
and its parent, that Jones was made an officer of Appellant, 
on which date he was elected a vice-president. (34 F. C. C. 
1050, 1052.) 

In the Spring of 1960, Jones suggested to Mr. Spheeris 
that KWK conduct a treasure hunt contest as a means of 
achieving higher audience ratings for the station. After 
several discussions with Jones concerning this promotion, 
Mr. Spheeris approved the plan presented by Jones, and 
approved the amount of the prize money, $1,000. The for- 
mat of the first treasure hunt, as outlined by Jones in these 
discussions, and as conducted by KWK from June 27, 1960 
to July 19, 1960, involved the broadeast by the station of a 
daily series of clues which were designed eventually to lead 
listeners to the exact hiding place of the treasure. (34 
F. C. C. 1050, 1066.) At the outset of the contest, the 
clues were vague and nebulous, being made specific enough 
on the last day of the contest to enable listeners to locate 
the treasure. (34 F. C. C. 1050, 1066.) Spheeris directed 
Jones to personally supervise all details of the operation of 
the contest, including the hiding of the treasure, so that he 
alone would know its hiding place. (R. 202 J.) The treasure 
capsule was found on July 18, 1960 and KWK paid the 
promised $1,000 prize to the finder. (34 F. C. C. 1050, 1065, 
1066, 1067.) 


5 


Since the treasure hunt was a success, with no complaints 
about its operation, (Tr. 1092), Jones proposed to Mr. 
Spheeris that a second such hunt be conducted. The prize 
was increased to $1,500, but otherwise the second treasure 
hunt was conducted in a manner similar to the first. On the 
day the second treasure was found, a disorder occurred 
among the numerous seekers of the treasure in the park 
where the treasure capsule had been hidden, but the prize 
of $1,500 was paid to the person presenting the treasure 
capsule to the station. (R. 202 K.) 

In both the first and second treasure hunts, Jones did 
not hide the treasure until the last day of the contest, on 
which day he prepared clues which enabled listeners to 
locate the treasure. (R. 202 1-202 K.) The only charge of 
fraud in the conduct of these treasure hunts relates to the 
hiding of the treasure capsules on the last days, rather than 
the first days of these hunts. (R. 1.) 

Neither Spheeris nor any director or stockholder of 
KWK or Milwaukee Broadcasting Company had any 
knowledge or information indicating that the treasures 
had not been hidden in the early part of each contest 
until Hamel, then sales manager of KWK, revealed the 
true facts on Mareh 28, 1961. (34 F. C. C. 10350, 1090.) 
Prior to that day, Jones had actively concealed the true 
facts concerning the hiding of the prize from his employ- 
ers, from St. Louis counsel for KWK, and from its Wash- 
ington counsel, and had given perjured testimony in con- 
nection therewith in a deposition hearing in the Missouri 
courts and in an affidavit filed with the Commission. 


Upon learning the true facts, Appellant’s board of di- 
rectors fired Jones. (34 F. C. C. 1050, 1052.) 


On September 13, 1962, the Hearing Examiner issued 
his Initial Decision (34 F. C. C. 1050) concluding that the 
action of the station manager in failing to hide the prizes 
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until the last day of the treasure hunts was taken without 
the knowledge or consent of any principal of the licensee, 
and that there was no showing of factors indicating that 
the licensee should have known that the prizes were not 
to be hidden until the last day of the contests. (34 F. C. C. 
1050, 1091). Based on his study of the evidence adduced 
at the hearing, the Examiner determined that revocation 
ot the license of Station KWK was not warranted and, 
therefore, dismissed the Order to Show Cause. 
Exceptions to the aforesaid Initial Decision were filed 
and oral argument was held before the Commission en 
banc on May 17, 1963. On May 27, 1963, the Commission, 
by a 3 to 2 vote, adopted its Decision overruling the 
Examiner’s Initial Decision and ordering that the license 
for Station KWK be revoked. (34 F. C. C. 1039.) Commis- 
sioners Hyde and Lee dissented and Commissioners Bart- 
ley and Cox did not participate. On June 26, 1963, Appel- 
lant filed its Petition for Reconsideration with the Com- 


mission. (R. 1313-1364.) The Commission heard oral argu- 
ment on the Petition on September 9, 1963, and by Memo- 
randum Opinion and Order released November 1, 1963, 
(35 F. C. C. 561), denied the same. Commissioners Hyde 
and Lee again dissented and Commissioners Bartley and 
Cox again did not participate. 


On November 29, 1963, Appellant filed its Notice of 
Appeal and Statement of Reasons Therefor. 


STATUTES INVOLVED 


The relevant portions of statutes involved are set forth 
in the Supplement to this Brief. 


STATEMENT OF POINTS 


I. The Commission’s Failure to Give Appellant the 
Notice Required by Section 9(b) of the Adminis- 
trative Procedure Act Renders this Order of Revo- 
eation Unlawful. 

IJ. The Commission Erred in Finding that the Treas- 
ure Hunts were Fraudulent. 


IlJ. The Commission Erred in Invoking the Revocation 
Sanction. 


SUMMARY OF ARGUMENT 


This case involving the revocation of a standard broad- 
cast license raises three important questions: (1) the au- 
thority of the Commission to revoke a license without 
affording the licensee the prior warning and opportunity 
to demonstrate or achieve compliance required by Section 
9(b) of the Administrative Procedure Act; (2) whether 
the Commission can properly find that two treasure hunt 
contests were fraudulent despite the fact that the promised 
prizes were paid to bona fide contestants and no decep- 
tion was present; and (3) whether the Commission may 
ignore its previous practice and invoke its most drastic 
sanction where lesser sanctions would have better served 
the public interest. 


I. The Commission’s attempt to excuse its failure to 
give this licensee the Section 9(b) notice by labeling the 
unauthorized conduct of a single employee as ‘‘willful’’ 
implies a definition of willfulness so broad as to emascu- 
late Section 9(b). In enacting Section 9(b) of the APA, 
Congress clearly showed its intention that a licensee be 
given a ‘second chance’’ to achieve compliance before 
its license be revoked. In other words, Congress laid down 
a requirement that licensees be informed that their con- 
duct is of a nature which may lead to revocation unless 
corrective measures are taken. The ‘‘willfulness’’ excep- 
tion to the notice requirement in Section 9(b) makes sense 
only if willfulness is construed as defining situations 
where the licensee is committing knowing violations or 
ignoring previous warnings. In the present case, no pre- 
vious warnings of any kind were given to the licensee 
prior to the institution of revocation proceedings. 
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The Commission takes the position that since the acts 
of Jones, a mere employee, in failing to hide the prizes 
until the final days of two treasure hunt contests was ‘‘in- 
tentional,’’ that those acts were, therefore, ‘‘willful’’ and 
this willfulness may be imputed to the licensee. This con- 
struction of willfulness as nothing more than intentional 
conduct completely destroys the protective purposes of 
Section 9(b) because licenses are rarely, if ever, revoked 
for purely accidental conduct. The cases decided under 
Section 9(b) indicate that the willfulness exception has 
been construed to mean conduet persisting in the face of 
prior warnings or conduct so plainly bespeaking evil in- 
tent as to obviate the need for warnings. Neither element 
is present in this case. 

II. The Commission erred in finding the two treasure 
hunt contests fraudulent simply because the prizes were 
not hidden until the final days of each contest. There 
was no showing that any member of the public was de- 
ceived, and it is submitted that there was no deception 
beeause the daily clues broadcast by the station were of 
a general and nebulous nature inducing the listener merely 
to listen for further clues. The clues in the early days of 
each contest indicated only a general location in the city, 
finally indicating a public park so large that no reason- 
able listener would search for the prizes until more spe- 
cific clues were broadcast. When in fact the clues became 
specific, the prizes were discovered by bona fide contest- 
ants and the exact amount of the prize money was paid. 
The Commission further erred in that no findings were 
made to support the finding of fraud, to indicate who, if 
anyone, was deceived. 

III. The evidence and the findings of the Hearing 
Examiner show that no stockholder, director or other prin- 
cipal of this corporate licensee knew about, participated 
in or acquiesced in the unauthorized conduct of the sta- 
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tion manager in not hiding the prizes early in the con- 
tests. Never before has the Commission invoked its most 
drastic sanction destroying a valuable property right 
where there was no involvement on the part of principals 
of the licensee. The Commission has breached its duty 
to exhaust its less drastic sanctions to accomplish the 
ends it seeks. 


ARGUMENT 


I. 


The Commission’s Failure to Give Appellant the Notice 
Required by Section 9(b) of the Administrative Proce- 
dure Act Renders This Order of Revocation Unlawful. 


Since this is a revocation of license proceeding, it is 
directly within the ambit of the special protection Con- 
gress has afforded licensees in Section 9(b) of the Admin- 
istrative Procedure Act. That Section, insofar as here 
material, reads as follows: 

‘“<Except in cases of willfulness or those in which pub- 
lic health, interest, or safety requires otherwise, no 
withdrawal, suspension, revocation, or annulment of 
any license shall be lawful unless, prior to the insti- 
tution of agency proceedings therefor, facts or con- 
duct which may warrant such action shall have been 
called to the attention of the licensee by the agency 
in writing and the licensee shall have been accorded 
opportunity to demonstrate or achieve compliance with 
all lawful requirements.’’ (emphasis supplied.) 


These sanctions affecting licenses are the only sanctions 
singled out in that Act by the important requirements of 
a warning and a ‘‘second chance’’ before the sanctions 
may be imposed. It is undisputed that Appellant did not 
receive the statuory notice and was not accorded an ‘‘op- 
portunity to demonstrate or achieve compliance”’ before 
its license was revoked.? Appellant submits, therefore, that 
the sanction of revocation was illegally imposed. 


2, Indeed, the Commission denied a request for a Bill of Particulars 
in which Appellant sought, among other things, the facts upon which 
the Commission had relied in charging that the acts complained of were 
willful. (R, 14-19, 49-52.) 
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While not denying that it failed to give Appellant the 
statutory notice, the Commission took the position that 
its failure to do so is exeused by the alleged willfulness 
of the Appellant. It purports to find such willfulness in 
the conduct of two treasure hunts by Jones, an employee 
of the licensee. Because the Commission takes the posi- 
tion that ‘‘willfulness’’ is merely two isolated *‘inten- 
tional’’ acts of an employee, done without the knowledge 
or consent of the active owners and principals of a cor- 
porate licensee, this case raises the important question 
of whether an agency can reduce the clear intention of 
Congress to a nullity. 

At the outset, it is clear that willfulness is not to be 
found in any action of the licensee in its selection of Jones 
as station manager or in supervising him in this position. 
The evidence shows that Jones had over ten years of ex- 
perience in the broadcast industry before coming to the 
employ of the parent company of this licensee. The evi- 
dence further shows that Jones was gradually given posi- 
tions of increasing responsibility after entering Appel- 
lant’s employment. Jones was first made regional sales 
manager at WEMP, then sales manager at KWK, and 
finally manager of KWK. Appellant carefully limited 
Jones’ authority as station manager until he proved him- 
self qualified for greater responsibility. He was not made 
a vice president until March of 1960, some four years 
after coming into the employ of Appellant and its parent 
company. It is apparent that licensee demonstrated the 
highest degree of caution and responsibility in its selec- 
tion of Jones as station manager. 


But, having carefully selected and promoted Jones, the 
president and directors of the licensee did not rest and 
allow station business to take its own course under Jones’ 
direction. This record demonstrates that the management 
of this corporation, who were also the owners, did not 
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function as ‘‘absentee owners.’’ The Examiner found, and 
no one has disputed, that Mr. Spheeris, Appellant’s presi- 
dent, made frequent visits to the station, had almost daily 
telephone conversations with Jones, and that Jones visited 
Milwaukee frequently and reported to the board of direc- 
tors. Other officers, Boice and Gagliano, made it their 
business to visit KWK and oversee Jones’ stewardship. 


The only act alleged and relied upon by the Commission 
in revoking this license was the failure of Mr. Jones to 
hide the prizes until the last day of each contest. While 
this act has been frequently labeled ‘‘fraudulent,’’ the 
fraud is not easy to detect. The early clues broadcast were 
such that no listener would expect to find the treasure 
until more specific clues were given. Later clues pointed 
accurately to the park and to the place where the treasure 
was later found. When the clues did become specific, a 
listener followed the same, found the treasure and was 
paid the promised prize. Not a single witness was pro- 
dueed by the Commission to testify that he was, in fact, 
defrauded or misled. That ‘‘fraud’’ is the proper desig- 
nation for these contests is scarcely as apparent as the 
Commission’s constant repetition of the word would in- 
dicate. 


Moreover, the Commission has found that none of the 
owners of KWK had knowledge of or participated in the 
acts which the Commission has labeled fraudulent. Al- 
though the general format of these treasure hunts was 
approved by Mr. Spheeris, he did not know that Jones 
would delay in hiding the treasures. No one knew this 
except Jones. The Hearing Examiner found that there was 
no reason for anyone even to suspect that Jones would 
not hide the prizes at the proper times. (34 F. C. C. 1050, 
1091.) 


Where then is there any ‘‘willful’’ conduct on the part 
of this licensee? The Commission has undertaken to find 
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willfulness because Jones’ act was intentional. The Com- 
mission says, in effect, that Jones’ act was not accidental, 
therefore it must have been intentional and that mere 
intentional conduct is ‘‘willful.”’ The Commission further 
reasons that Jones’ act is imputable to his employer and 
does so under a mechanical application of the principal 
and agent rule. Therefore, the Commission concludes 
Appellant acted ‘‘willfully.’” And thus, this facile line 
of reasoning continues, the Appellant must be deprived 
of any warning or opportunity to rectify the defections 
of a trusted employee. 

Since the Commission holds that only accidental con- 
duet is not willful and since agencies never revoke licenses 
for purely accidental conduct, the Commission’s reasoning 


could bring about the complete demise of the protections 
of Section 9(b) of the Administrative Procedure Act. 


The Commission has recently expressed its view of the 
meaning of the term ‘‘willful’’ as used in another statute, 
Section 503(b) of the Communications Act of 1934, 47 
U. S. C., Seetion 503(b), providing for forfeitures for 
certain violations. In Midwest Radio-Television Inc., 1 
Pike & Fischer, R. R. (2d) 491, 495 (1963), the Commis- 
sion stated: 

“|. the word ‘willfully’, as employed in Section 
503(b), does not require a showing that the licensee 
knew he was acting wrongfully; it requires only that 
the Commission establish that the licensee knew that 
he was doing the acts in question—in short, that the 


acts were not accidental (such as brushing against a 
power knob or switch).’’ (1 R. R. (2d) at 495.) 


In arriving at this definition of willfulness, the Com- 
mission cited and relied upon cases construing Section 
9(b) of the Administrative Procedure Act. Thus, the Com- 
mission has made clear that in its view, the term willful- 
ness has the same meaning in both statutes and in the 
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numerous other statutes in which the term is used. But 
in Section 9(b) of the Administrative Procedure Act, Con- 
gress used the term ‘‘willfulness”’ to delineate an excep- 
tion to the requirement that licensees be informed that 
their conduct is wrongful. Therefore, only in a case where 
a licensee already knew that his conduct was wrongful 
at the time he acted, is there any logical justification for 
omitting the warning and ‘‘second chance.’’ We submit 
that the only logical reading of the word ‘‘willfulness’’ 
in the exception contained in Section 9(b) is that the term 
must mean knowing violation or bad faith.* 

The cases decided under Section 9(b) support the con- 
clusion that the Commission erred in finding ‘‘willfulness’’ 
in the facts of the present case. Even though the language 
contained in the reported decisions at times appears to 
support the Commission’s ‘‘merely intentional’’ theory, 
the facts of the cases present clear guide lines to the 


proper reading of the Act. 


This Court has construed Section 9(b) in four cases, 
clearly demonstrating that in each case the licensee per- 
sisted in his conduct after having been informed of agency 
objections to such conduct, or that the conduct itself was 
such that the licensee must have known the unlawful 
character of his act. Air Transport Associates, Inc. v. 
C. A. B., 91 App. D. C. 147, 199 F. 2d 181 (1952), cert. 
den, 344 U. S. 922 (1953); New England Air Express, Inc. 
v. C. A. B., 90 App. D. C. 215, 194 F. 2d 894 (1952) ; Shuck 
v. S. E. C., 105 App. D. C. 72, 264 F. 2d 358 (1958); 
Schwebel v. Orrick, 153 F. Supp. 701 (D. C. Cir. 1957), 
aff’d. per curiam, 102 App. D. C. 210, 251 F. 2d 919 (1958), 
cert. den. 356 U. S. 927 (1958). These cases merit de- 
tailed diseussion at this point. 


In the Air Transport Associates case, this Court af- 


3. See Note, Procedural Safeguards for Licensees: Section 9(b) of 
the Administrative Procedure Ac., 7 Harv. L. Rev. 383, 387-389 (1961). 
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firmed the revocation of a Letter of Registration of an 
irregular air carrier because of air operations in excess 
of the frequency authorized. The Civil Aeronautics Board 
pointed out in its decision, dir Transport Associates, Inc., 
14 C. A. B. 805 (1951), that ‘‘respondent was afforded 
notice and an opportunity by the Board to adjust its 
operations prior to the institution of this proceeding in 
the form of various warning letters from the Chief of 
our Enforcement Office,’? and that the conduct was will- 
ful in view of the ‘‘flagrant ignoring of these notices by 
respondent.’ (14 C. A. B. at 809.) A unanimous Court 
held that ‘‘the warnings from the Enforcement Office to 
Associates . . . establish the willfulness of these viola- 
tions.’? (91 App. D. C. at 153, 199 F. 2d at 186.) 


Air Transport Associates is typical of the overwhelming 
majority of cases in which willfulness has been found, 
namely eases which involve conduct which persists in the 


face of warnings. It is perhaps unnecessary to repeat at 
this point that Appellant was never afforded the benefit 
of any warnings such as those afforded to Air Transport 
Associates. 


Willfulness was also found in disregard of warnings in 
Shuck v. S. E. C., supra, an appeal from the revocation of 
the petitioner’s registration as a securities broker for vio- 
lations of a section of the Securities Exchange Act involv- 
ing capital deficiencies. In the Shuck ease, the agency staff 
had held numerous conferences with the registrant and his 
representatives. In addition, the registrant’s conduct vio- 
lated a court injunction which the agency had obtained. 
This Court held that the staff conferences constituted full 
opportunity to demonstrate or achieve compliance, and that 
the court injunction proceedings gave Shuck a further op- 
portunity. (105 App. D. C. at 74-75, 264 F. 2d at 360, 361.) 
‘“‘The fundamental purposes of the statute (Section 9(b) ) 
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were thus fully served.’’ (105 App. D. C. at 75, 264 F. 2d 
at 361.) 

Where no prior warnings were involved, this Court has 
found willfulness to be present where the conduct is only 
consistent with a finding of knowing illegality. In Schwe- 
bel v. Orrick, supra, this Court affirmed the District Court’s 
refusal to enjoin an S. E. C. hearing on the right of the 
petitioner to practice before that Commission. It was 
charged that the petitioner had perjured himself in a pre- 
vious S. E. C. proceeding. The District Court held that 
‘knowledge and intent are implicit in the facts recited.’’ 
(153 F. Supp. at 705.) 

Several distinctions are notable between the present case 
and Schwebel v. Orrick. The licensee in Schwebel was an 
individual, and it was unnecessary to the decision to blame 
an innocent management for the acts of a trusted employee. 
Secondly, perjury is plainly illegal and cannot be com- 
mitted other than willfully, or it is not perjury. However 
much one may dislike treasure hunts as radio fare, and 
however one may feel the treasure hunts here at issue were 
mismanaged, Jones’ hiding of the prizes on the last day 
ean scarcely be considered the kind of conduct plainly 
reeking of knowing illegality so as to obviate the statutory 
right to a warning. The clues in these treasure hunts 
were not misleading, as will be shown in detail later in this 
Brief. The treasures were found and the prizes paid to 
bona fide listeners exactly as promised. If it be concluded 
that the delayed hiding of the treasures resulted in any 
deception at all, one must agree at least that the acts were 
not wrongful on their face, as in the case of perjury. Ac- 
cordingly, in dealing with this kind of conduct, the Com- 
mission is obligated by Section 9(b) to bring its objections 
to the attention of the licensee before revoking a license. 


In the New England Air Express case, the Court affirmed 


18 


by a per curiam opinion the suspension of a Letter of Regis- 
tration of an irregular air carrier. The facts are contained 
in New England Air Express, Inc., 14 C. A. B. 1132 (1951), 
where it appears that the carrier was charged with four 
distinct acts of wrongdoing. The carrier delayed passen- 
gers at intermediate stops for periods up to seven hours 
to coerce payments from a ticket agent; the carrier di- 
verted a flight from Newark to Bridgeport on orders of the 
carrier’s President to avoid attachment of the aircraft by 
creditors; the carrier failed to have written contracts with 
ticket agents or to file them with the C. A. B.; and finally the 
carrier failed to use proper ticket forms. The C. A. B.’s 
opinion did not expressly discuss the applicability of Sec- 
tion 9(b), but based the immediacy of the suspension on the 
danger to the public arising from the financial difficulties 
of the carrier. The Board went on to order the registration 
suspended until the carrier demonstrated its financial fit- 
ness, managerial ability and necessary facilities to operate 
as an irregular air carrier. In its per curiam opinion 
affirming the suspension, this Court commented: 


“‘But the public interest appears to have justified pe- 
titioner’s suspension and at least some of the pet 
tioner’s violations were willful.’’ (90 App. D. C. 
216, 194 F. 2d at 894.) 


In light of the facts of the New England Air Express case, 
one can only speculate that this Court held that the act of 
the licensee’s President in knowingly giving orders to 
inconvenience passengers was the willful conduct referred 
to. The situation varies from the instant one, therefore, 
since here the conduct in question is that of a subordinate 
employee done without the knowledge or consent of the 
stockholders, directors or other officers of the corporation. 

The decisions of this Court, therefore, show that ‘will- 
fulness’’ in Section 9(b) means conduct persisting after 
warnings, or conduct from which bad faith is plainly 
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inferred. The decisions of the other circuits and of the 
various agencies lend support to this reading of the Act. 


The Commission itself has emphasized disregard of 
warnings in finding willfulness. In Moe Berger, 25 F. C. C. 
418 (1958), for example, the Commission suspended an 
operator’s license for operating an unlicensed transmitter. 
Willfulness under Section 9(b) was found in the disregard 
of a written warning concerning a previous dereliction; the 
disregard of a specific warning printed on the back of the 
license; and the disregard of a verbal warning given the 
operator by an engineer employed by the Commission. 

In Burwell B. King, 14 R. R. 95 (1956), the license of a 
radio-telephone aboard the licensee’s boat was revoked 
because of his failure to identify his station on two occa- 
sions after having received frequent official violation no- 
tices. Also charged was transmission on an unassigned 
frequency in violation of an F. C. C. Rule. The Examiner 
refused to base revocation on the second alleged violation, 
commenting as follows: ‘‘There is nothing in the Order 
to Show Cause alleging that respondents had ever been 
warned of their use of an unlawful frequency, as is re- 
quired by Section 9(b) of the Administrative Procedure 
Act except in cases of willfulness and under other cireum- 
stances not here pertinent. This second alleged violation, 
therefore, will be disregarded in this Initial Decision.’’ 


It is true that not all eases in which willfulness is found 

4. The majority of the cases involve licensees who ignored warnings: 
JUDICIAL Decisions: Walker v. C. A, B., 251 F. 2d 954 (2d Cir. 1958) (pilot 
who continued to fly aftenlearning of suspension of his license) : Goodman 
vy. Benson, 286 F. 2d 896 (7th Cir. 1961) (trader failed to file reports and 
held position in futures exceeding permitted maximum—licensee had 
received warning for prior identical violation) : Great Lakes Airlinca, Inc. 
v. GC. A, B., 291 F, 2d 354 (9th Cir. 1961) (violation of prior cease and desist 
order); AGeNcy Decisions OTueR Tuan F. C. C.: Shannon y, Farrell, 
7 Agri. Dec. 951 (1948) (false records and failing to account for funds 
after two prior cease and desist orders and warning letters); Standard 
Airlines, Inc., 10 C. A. B. 486 (1949) (exceeding permitted frequency of 
air operations after a number of warnings) ; American Air Transport and 
Flight School, Inc., 16 C. A. B. 294 (1952) (excessive air operations 
notwithstanding prior cease and desist order) ; Gibbs € Co., 40 8. E. C. 963 
(1962) (securities broker, violation of prior court injunction). 
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involved prior warnings. The remainder of the cases in- 
terpreting willfulness under Section 9(b) are cases where 
the licensee committed violations of explicit statutory pro- 
visions*® or whose acts are plainly redolent of bad faith. An 
example of such a case is Wilton Silver, 21 Agri. Dec. 1438 
(1962), where the respondent was suspended as a registrant 
under the Packers and Stockyards Act for false weighing of 
livestock over an extended period. The testimony of reg- 
istrant’s weighmaster established that he had been per- 
sonally instructed by the respondent to weigh with the 
seale indicator below the zero mark. False weights have 
been plainly dishonest since biblical times® and the licensee 
personally directed the cheating. Clearly, there was no need 
to inform the licensee that his false weighing was dis- 
honest.’ 

When Congress singled out licensees for special pro- 
tection and enacted Section 9(b) of the Administrative 
Procedure Act, it must have been because the revocation 
of a license is a ‘‘death sentence”’ to a licensee. The Com- 
mission contends that this death sentence may be imposed 
without a second chance in any case in which the conduct 
complained of was ‘‘intentional.’’? However, this expan- 


sive construction is inconsistent with the obvious purpose 
of Section 9(b) of affording licensees an opportunity to 
adjust to agency requirements, except in those cases where 
they are knowingly acting in bad faith causing detriment 
to the general public, cases where they neither need nor 
deserve such a warning. If the position of the Commission 
prevails that two isolated acts of an employee done without 


5. Eastern Produce Co, Inc. v. Benson, 278 F. 2d 606 (ad Cir. 1960). 
See also Harrisburg Daily Market, Inc., 20 Agri. Dec, 955 (1961): Great 
Western Distributors, Inc., 10 Agri. Dec. 783 (1951). aff'd. Great Western 
Food Distributors, Inc. v. Brannan, 201 F. 2d 476 (7th Cir, 1953), cert. 
den, 345 U. S. 997 (1954). 

6. “A false balance is abomination to the Lord.” 11 Proverbs of 
Solomon, 


7. See also Matter of Tularc County Fruit & Vegetable Distributors, Inc., 
6 Agri. Dec. 553 (1947). 
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the knowledge or consent of his principals justifies a find- 
ing that the principals acted ‘‘willfully,’’ then it is difficult 
to conceive of any instance where licensees would be en- 
titled to the statutory protection which Congress took 
special pains to create in Section 9(b). 

Here the Commission, without giving the statutory warn- 
ing, commenced a revocation proceeding which will destroy 
a long established broadeast service to the St. Louis public, 
a million dollar investment and the jobs on which forty 
families depend for their livelihood. Surely a Section 9(b) 
notice would have dramatically called Jones’ conduct to 
the attention of Mr. Spheeris and the board of directors. 
Certainly, the public interest would have been served if 
the Commission had observed the statutory procedure of 
warning KWK that a repetition of Jones’ conduct would 
jeopardize KWK’s valuable license. No countervailing 
emergency existed to justify the Commission in dispensing 
with the statutory protection afforded this licensee. The 
Commission had no reason to believe that the Appellant 
would not have immediately ‘‘achieved compliance with all 
lawful requirements.’’ 


Where a licensee will be judged by the unpredictable 
standard of ‘‘public interest,’’ a warning is definitely ap- 
propriate. During past years, nationally broadeast quiz 
contests have been conducted on a ‘rigged basis.’’ Fraud- 
ulent contests have been held where it was utterly im- 
possible for participants to win the promised prizes. Yet 
despite a national uproar, no revocation proceedings were 
instituted against the network stations originating the pro- 
grams. Licensees and their employees act in an atmos- 
phere where drastic punishments may be meted out, as in 
this case, yet in other cases nationwide networks are per- 
mitted to ‘‘achieve compliance.’’ It is, therefore, ap- 
parent that Commission standards and policies change 
from time to time. Membership of the Commission changes, 
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and licensees act at their peril if they cannot have the 
benefit of admonitions from the Commission and its staff. 
Section 9(b) is designed to obviate such uncertainties. 

Section 9(b) of the Administrative Procedure Act is not 
a dead letter which may be lightly brushed aside. It is an 
important protection for licensees against the hasty and 
drastic imposition of the most severe administrative sanc- 
tion. 


II. 


The Commission Erred in Finding That the Treasure 
Hunts Were Fraudulent. 


An examination of the actual conduct of the two treasure 
hunts reveals that fraud was not present. 

The first treasure hunt commenced on June 27, 1960. The 
clues which were broadcast are found in KWK Exhibit No. 
10. (R. 466-471.) The clues began with a cautionary state- 
ment, indicating the station’s awareness of its public re- 
sponsibility : 

“Remember: Do not dig and do not climb. 
Do not trespass, it’s a waste of time.”’ 


The next clue on June 27th: 


‘‘We sit up high and face the West. 
Look in that direction for the Treasure Chest.”’ 


Certainly, the listener playing the treasure hunt game would 
not even leave his home in search of the treasure after this 
first vague clue. The listener would know only that the 
treasure would be located in ‘‘the West.’? Nor would 
the clue broadeast on June 28th stir the listener to action, 
for it told him only that: 


“<The object you’re looking for is round. 
It holds the treasure that’s to be found.”’ 
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From June 29th through July 12th, the clues all tended to 
indicate that the prize would be hidden in a public park, 
and when taken together, the clues eventually pointed to 
Forrest Park. For example, all of the clues on July 7th 
indicated that a musical activity took place where the 
treasure was located. The import of these clues was that 
the Municipal Opera was located in the park where the 
treasure would be found. On July 9th, the following clues 
were broadcast: 


“‘Don’t swing too hard, or you’ll fan the breeze! 
Our treasure’s not hidden up in the trees. 


‘‘Keep your eye on the ball, whatever your game... 
When you find the treasure, we’ll call out your name. 
‘Listen closely or you won't know the score... 

This isn’t the last clue, there are several more. 
““Pro or amateur, it’s still the same... 

Good scores depend on how many hits in the game.”’ 


These clues indicated that a baseball field was located in 
the park where the treasure would be found. Again the 
listener could only deduce that the treasure was somewhere 
in Forrest Park, because both a baseball field and the 
Municipal Opera were located there. Until July 16th the 
listener was really not told anything except the clues indi- 
cated that the treasure was to be found somewhere in 
Forrest Park. From the map of Forrest Park, Commis- 
sion Exhibit No. 23 (R. 236)," one may see the vast extent 
of Forrest Park in the City of St. Louis covering some 
three million square yards, about 750 acres. No listener, 
on the basis of the clues he heard prior to July 16th, would 
commence a physical search of so large an area. The 
following clues were broadcast on July 16th and July 17th: 


“‘We’ve hinted at golf, tennis and the Muny Opera 
too... 


8. This map was offered in evidence by the Commission’s Broadcast 
Bureau, but was not received and is referred to only to assist the Court 
in understanding the clues. 


24 


Now let these be the boundaries for the rest of our 
clues. 

(The map discloses that the area bounded by the 
golf area, the tennis courts and the Municipal 
Opera Building contains some 200 acres.) 

‘Interrupting a game just isn’t fun 

So please don’t stop those who are playing one. 

“I’m not buried in bushes, nor concealed in the ground 

And my color’s so bright, I should easily be found. 

‘¢Please be careful and don’t get hurt 

And don’t start digging in the dirt. 

“I’m situated so that I won't roll away... 

Keep your eyes open, I’m easy prey. 

‘“*Getting thirsty? Then stop fora drink... 

That should give you plenty of time to think. 

‘<The buses, the autos and bikes swarm around 

It’s even safe for baby carriages, where I'll be found. 

‘‘There’s a little hut not too far from me 

And you just can’t miss it, just look and see. 

““At times each night, there’s a traffic jam... 

And it’s very close to where I am. 

“Next week we'll tell you where 1 am 

Find me today, avoid a traffic jam. 

“My little container’s not used in a game 

But players who use it bear a girl’s name."" 


The treasure was found on July 18th. It is submitted 
that prior to July 18th any reasonable reading of the clues 
broadcast will lead to the conclusion that the clues or 
jingles were designed solely to attract the public to listen 
to subsequent broadcasts. Hence, they were not fraudu- 
lent. 


The Broadcast Bureau called numerous witnesses in 
support of its case, but not one witness testified that he 
had been deceived or defrauded by the treasure hunt. 
There was no connivance as to who would find the treasure. 
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It is undisputed that the treasure was in fact found by a 
bona fide member of the station’s listening audience. There 
can be no deceit unless someoue is misled or deecived, nor 
ean there be fraud unless someone is defrauded. We re- 
peat that not one witness testified that he was deceived, 
misled or defrauded. Certainly such a record will not 
support the charge of willful and repeated fraud and the 
imposition of a penalty which destroys a million dollar 
investment. The Commission’s finding and conclusion that 
‘“<we have based this order upon KWK’s willful and re- 
peated misconduct relating to. the fraudulent treasure 
hunt” is erroneous and unsupported by any credible evi- 
dence and the order of revocation destroying KWK is 
an unreasonable and arbitrary abuse of power. 

The second treasure hunt was conducted in a manner 
similar to the first. The clues are contained in KWK Ex- 
hibit No. 11. (R. 472-479.) The clues commenced on July 
25th, with the first clue telling the listener: 

“‘We sit up high and face the West... 
Keep tuned to us to pass the test.’’ 


Thereafter followed clues, such as: 


“C’mon now get on the ball... 

This treasure hunt is open to all, 

“Tf you listen to ballgames on KWK, 

You'll find our $1500 treasure is not far away. 
“<Stay in the city... don’t travel about... 
My hiding place will be easy to seek out.”’ 


The clues continued in this nebulous vein, gradually point- 
ing out by streets and landmarks that the treasure would 
be found in Tower Grove Park in the City of St. Louis. 
For example, on the 27th of July, the listeners were told: 


“*T may be in water, | may be in sand 
But the chances are, you’ll find me on land.’’ 
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This clue was a reference to the fact that lagoons and ponds 
are located in Tower Grove Park. On the 29th, further 
clues indicated streets bounding Tower Grove Park and, 
in addition, on that day a cautionary clue was broad¢ast in- 
dicating that the listeners were not to dig for the treasure 
or do any damage to public property: 

‘‘Leave your rakes and shovels behind 

Or the $1500 dollars you'll never find.”* 


Throughout the early days of August, landmarks in Tower 
Grove Park were indicated by the clues, not by way of 
pointing to a particular location, but for the purpose of 
further identifying the park where the treasure would be 
found. It was not until August 15th, when the listeners 
were told: 


‘‘Stay tuned to us between 5 and 6 
We will give you a clue that may turn the trick.’’ 


that a crowd gathered in the park with portable radios 


awaiting location of the treasure, which was found shortly 
thereafter and the prize paid to the finder. 


From the foregoing examination of the clues, it will be 
seen that each day the listener would learn more about the 
general location of the treasure, but would not have enough 
information to commence a search of a small area. It 
must be recalled, when considering whether these hunts 
were fraudulent, that the clues were not misleading. They 
were general and nebulous, but never false or deceiving. 

When the clues became more specific, listeners by the 
hundreds knew the time had come to go to the park and 
listen for the last clue. These listeners got to the proper 
part of the park by correctly interpreting the clues. Many 
brought portable radios, expecting further clues which 
would enable them to find the treasure. The further spe- 
cific clues were forthcoming, and in each contest a bona fide 
member of the listening public found the treasure. In each 
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case the finder was promptly paid the exact amount of 
money KWK had promised to pay throughout each trea- 
sure hunt. Fraud? <A species of fraud hitherto unknown 
to the law, if fraud this be. 


In connection with the second treasure hunt, Appellee’s 
Broadcast Bureau, upon which the burden of proof rested, 
again failed to bring forth a single witness to testify he had 
been misled or in any way deceived. Having alleged that 
KWK ‘“‘perpetrated frauds on the listening public’’, the 
Broadcast Bureau was content to rest on the mere allega- 
tion, without producing any evidence that anyone was de- 
ceived or defrauded. Why were no witnesses brought 
forth? One can only assume that the answer is that the 
Broadeast Bureau could not find one single witness who 
would testify under oath that he had been deceived. Obvi- 
ously KWK is not required to prove a negative. The Com- 
mission has the burden of proof to affirmatively establish 
the fraud it alleged. Without some showing that the 
public or some members thereof were deceived, there can 
be no fraud. If the public had been defrauded or deceived 
by the treasure hunts, one may assume that at least one 
person would have been produced to so testify. But no 
one did. Hence, there is no evidentiary basis upon which 
the Commission could have made its finding that the trea- 
sure hunts were fraudulent. 

The Commission has stated in Paragraph 17 of its De- 
cision that: 


‘¢. . . we hage grounded the issuance of our revocation 


order herein on the provisions of Sections 312(a) (2) 
and (3) of the Communications Act, which authorize 
revocation of licenses for conditions which would war- 
rant refusal to grant an original license or permit 
and for willful or repeated failure to operate substani- 
ally as set forth in the license. In both respects, we 


9. Section 312(d) of the Communications Act of 1934, 47 U. S. C., 
Section 312(d). 
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have based this order upon KWK’s willful and re- 
peated misconduct relating to the fraudulent treasure 
hunts.”? (emphasis supplied.) (34 F. C. C. 1039, 
1044.)7° 


To support its conclusion that the treasure hunts were 
fraudulent, the Commission simply adopted and quoted the 
conclusion of the Hearing Examiner that ‘‘the hiding of 
the prizes in the treasure hunts on the last day of the con- 
tests did constitute a fraud upon the public is incontest- 
able’’. However, neither the Commission nor the Exam- 
iner made any basie findings to support the conclusion that 
the treasure hunts were fraudulent, other than the recital 
that the prizes were hidden at the end of each contest 
instead of at the beginning.” 


We submit that the Commission erred in concluding that 
these two treasure hunts were fraudulent. First, the Com- 
mission has failed to meet its burden of proof and has 
failed to establish in any way that the public was deceived. 
Secondly, it failed to make the required findings of fact to 
support its conclusions. A license revocation cannot rest 


on a mere unsupported allegation and unsupported con- 


clusion that the licensee committed fraud. 


Tit. 


The Commission Erred in Invoking the Revocation 
Sanction. 


In the Communications Act, Congress has provided the 
Commission with a number of different civil sanctions. 
these include: license revocation (§ 312(a) of the Act); 


10, “. . . revocation was ordered because of the licensee's conduct in 
connection with the treasure hunts and not because of any charge that its 
owners were not of good character.” (35 F.C. C. 561, 562.) 

11. While the Hearing Examiner labeled the actions of Appellant 
as being “fraudulent”. he apparently thought it was not conduct which 
would justify revocation, because he recommended that the revocation 
proceedings be dismissed. 
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cease and desist orders (§312(b) of the Act); monetary 
forfeiture (§ 503) ; denial of license renewal and short-term 
license renewal (§ 307(d)). Congress has prescribed the 
particular offenses for which each of these sanctions may 
be invoked. Of these sanctions, license revocation is the 
most severe and, hence, this sanction has been reserved 
for the most serious offenses. So as to further emphasize 
the seriousness of this sanction, Congress has provided that 
in a license revocation case both the burden of proof and the 
burden of going forward shall be upon the Commission. 
(See §312(d) of the Act.) It is submitted that the sanc- 
tion of license revocation, the most severe in the Commis- 
sion’s arsenal, was never intended for use in situations of 
the kind here involved—the unauthorized act of a station 
employee in connection with the conduct of two contests 
during the summer of 1960. 


In its Decision herein, the Commission showed its own 
uncertainty on the appropriateness of the use of the revo- 
cation sanction to the facts here involved. The two dis- 
senting Commissioners made clear in their dissent that 
‘|. the sanction of revocation of KWK’s license is too 
severe’’ and they urged that the forfeiture sanction be em- 
ployed. (34 F. C. C. 1039, 1048.) But the three Commis- 
sioners who constituted the majority defended the use of 
license revocation by stating that: ‘‘In any event, the for- 
feiture provisions of the Communications Act are not 
available to us here.”? (34 F. C. C. 1039, 1043.) In its 
Memorandum Opinion and Order of November 1, 1963, the 
Commission reconsidered the question of the appropriate- 
ness of the sanction. The majority concluded that ‘‘. . . it 
it unnecessary to resolve the legal issue of whether for- 
feiture under $ 503(b), or any sanction other than revoca- 
tion, is available here,’’ sinee they felt that revocation was 
appropriate. (35 F. C. C. 561, 564.) Once again, the two 
dissenting Commissioners, Hyde and Lee, relied upon the 
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reasoning of their original dissent regarding the use of 
the revocation sanction. 


Thus, the three to two division within the Commission 
on this question makes clear that the employment of the 
license revocation sanction here is by no means as un- 
clouded as the majority would make it appear. 


What was the nature of the conduct which led the three 
Commissioners who constituted the majority to invoke the 
most severe sanction in the Commission’s arsenal? The 
licensee was not charged with and did not violate the Com- 
munications Act, any treaty or any other statute of the 
United States. Nor was the conduct proscribed by any 
rule or regulation of the Commission. The licensee did not 
defy any cease or desist order, or any other order of the 
Commission. No charge of filing of a false statement or 
false application is here involved. The Commission did 
not charge or find that KWK was operated in a manner 
inconsistent with the technical specifications of its license; 
ie.. frequency, power, hours of operation, ete. The only 
term of its license even alleged to have been violated was 
the broad statutory requirement that the station serve the 
“public interest, convenience or necessity.’’ But this broad 
statutory language appears in every license and obviously 
a revocation of license must rest upon something more 
specific. Finally, and most important, it is to be noted that 
no findings were made adverse to the character or other 
qualifications of any of the owners of KWK. 


Since the invocation of the license revocation sanction 
against KWK was not based upon any character defect of 
the owners of that station, nor upon any violation of any 
statute, treaty, rule or regulation of the Commission, nor 
upon any misrepresentations or false statements made to 
the Commission, what then was it based on? The three 
Commissioners who constituted the majority felt that 
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license revocation was appropriate because the public 
somehow had been defrauded in the conduct of the two 
treasure hunts in the summer of 1960, But it is clear from 
the record that the decision to hide the prize on the last 
day of each of the two treasure hunt contests was made by 
KWK’s Manager, and that none of the seven individual 
stockholders of the corporate licensee either personally 
participated in, or had knowledge of this action until long 
after the contests were over. 
In his Initial Decision, the Examiner found that: 


«« |. this action was taken by the station manager 
without cither the knowledge or consent of any prin- 
cipal of the licensee, and that there is no showing of 
factors indicating that the licensee should have known 
that the prizes were not to be hidden until the last day 
of the contest.’’ (34 F. C. C. 1050, 1091.) 


In its Decision, the Commission agreed that this was solely 
the act of the manager and not that of KWK’s owners. 
But the Commission concluded that since the corporate 


licensee was legally responsible for the act of its manager, 


the sanction of license revocation was the appropriate one 
here. In reaching this conclusion, the three-man majority 
of the Commission refused to consider, or even to take 
into account the absence of personal participation or ac- 
quiescence of the owners in any of these acts. Had it done 
so, it could not have failed to have employed a lesser sanc- 
tion than license revocation, just as it has done in every 
other case in which the act was that of an employee rather 
than that of a principal. In fact, until the instant case, 
the Commission has never invoked the supreme penalty of 
license revocation where the principal himself neither per- 
formed the act nor acquiesced in the same. 


In Panama City Broadcasting Co. (WDLP),9 F. C. C. 
208 (1942), the Commission instituted a license revocation 
proceeding against a corporate licensee which, through its 
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agents and employees, had made false statements and mis- 
representations to the Commission. The corporation was 
wholly-owned by one John H. Perry, an absentee owner, 
who had not personally participated in any of the offenses. 
The Commission there said: 


‘‘Under the technical principal of respondeat superior, 
Mr. Perry could undoubtedly be made to answer for 
the derelictions of his agents and representatives. We 
do not think, however, that a man’s fitness to hold con- 
trol of a corporate licensee should be made to depend 
on a technical rule of law. It may be that Mr. Perry 
can be charged with bad judgment in picking the agents 
and advisors who worked for him in connection with 
this application ; but we do not believe that his personal 
default goes beyond that.’’ (9 F. C. C. at 216.) 


ao * * te ° 


‘“‘We do not mean by this to give the impression of 
Mr. Perry as an innocent among the wolves. We do 
mean to give the impression of Mr. Perry as a man 


of many affairs who was forced to trust the execution 
of some of them to loyal but overzealous agents. In 
the view which we take, we do not find Mr. Perry 
personally disqualified to hold a radio broadeast sta- 
tion license, or to be the principal stockholder of a 
corporate licensee, by reason of the culpable conduct 
of his agents.” (9 F. C. C. at 218.) 

The Commission applied the same doctrine in Ocala 
Broadcasting Co., Inc. (WTMC), 9 F. C. C. 223 (1942), 
which also involved the revocation of a license held by a 
corporation controlled by Mr. Perry. 

In re Station WIBS, 14 F. C. C. 619 (1950), the Com- 
mission instituted license revocation proceedings for mis- 
representations and concealments in connection with the 
financing of a radio station in Puerto Rico, The Commis- 
sion found that the reports in question were, for the most 
part, prepared by the licensee’s accountants and attorneys. 
While recognizing that the licensee was responsible for 
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the documents filed, the Commission did take into account 
the role played by his professional advisers in determin- 
ing whether revocation should be imposed. The Commis- 
sion stated: 
‘¢We cannot on the record in this proceeding, however, 
find that the licensee’s reliance upon professional 
assistance in such matters shows such reckless dis- 
regard of his obligations as to approach willfulness 
in his dealings with the Commission. Instead, we are 
disposed to attribute del Valle’s defaults to poor 
judgment and carelessness. We are not blessing del 
Valle’s conduct. Neither do we think, however, that 
the record in this proceeding warrants the harsh 
sanction of revocation of license.’’ (14 F. C. C. at 628.) 


In Mile igh Stations, Inc., 28 F.C. C. 795, the Com- 
mission instituted license revoeation proceedings because 
of off-color remarks made over the air over a period of 
several weeks by a dise jockey at the station. The con- 


trolling stockholder of the licensee had no personal knowl- 
edge of such broadcasts, having been out of the city dur- 


ing most of the time period involved. The Commission 
terminated the license revocation proceeding by the issu- 
ance of a cease and desist order. It is clear that the Com- 
mission’s determination was directly influenced by the 
fact that only one station employee was involved and by 
the lack of personal participation in the offense by the 
licensee’s president. 

In the WNOE case, Public Notice 18250, released March 
29, 1962, the Commission refused to absolve the corpo- 
rate licensee of responsibility for the conduct of fraudu- 
lent contests over its station. The nature of the contests 
was that numbered tickets had been distributed throughout 
the New Orleans area and the station represented to the 
public that the holder of a lucky ticket might win from 
$1 to $1,060. The contest was in fact ‘‘rigged’’ by the 
station’s manager (who was the owner’s son) so that no 
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person could win more than $100. In fact, the licensee 
had not even budgeted sufficient funds to pay the promised 
prizes. Although the situation in WNOE was materially 
different than in the present case where the exact amount 
/ of the prize promised to the public was paid, the Com- 
mission nevertheless levied only a forfeiture against 
WNOE relying primarily on the fact that the principal 
stockholder and the chairman of the board had not par- 
ticipated in the fraud. Fee 62-1287 
In Dover Broadcasting Corporation, (W DOV ), 3¢-¥-€-€- 
#6 (1962) the Commission instituted license revocation 
proceedings because a daytime-only station operated after 
sunset in a weather emergency, but carried commercial 
messages during this period, in violation of the Commis- 
sion’s rules. Further, the manager of the station, a Vice 


President, misrepresented the facts as to the commercial 
operation to the Commission and later falsified the sta- 
tion’s logs in an effort to conceal the nature of the pro- 


gram matter broadeast. Later, this manager admitted 
giving inaccurate and misleading statements to the Com- 
mission’s investigators. Upon the representation of the 
licensee’s president and principal stockholder that these 
actions were taken without his knowledge and consent, 
the Commission determined that it was appropriate to 
terminate the revocation proceeding with the assessment 
of a monetary forfeiture in the amount of $5,000. (Order 
of Dee. 12, 1962, F. C. C. 62-1287.) Here, too, the Com- 
mission weighed the roles of the employer and the em- 
ployee in ascertaining the proper sanction. 

In Mark Twain Broadcasting Company, 29 F. C. C. 1313 
(1960), 21 R. R. 238, 244, the Commission, after hearing, 
granted a renewal of the license of Station KHMO, Han- 
nibal, Missouri, despite the fact that, unknown to the 
licensee’s principals, the station’s Chief Engineer had 
submitted falsified logs to the Commission in connection 
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with the station’s renewal application. The Commission 
entered an Order making effective the Examiner’s Initial 
Decision, which contained the following rationale: 


“In view of the uncontroverted evidence that Shepherd 
had no knowledge of Hood’s reconstructing the March 
18 log, and no knowledge of the counterfeit Klein sig- 
natures, however, it is concluded that the submission 
of the reconstructed transmitter log and the transmit- 
ter logs bearing nongenuine ‘EK. D. Klein’ signatures 
does not adversely affect applicant’s qualifications. 
The pertinent rule of decision here is clear: the Com- 
mission has repeatedly stated that it must feel that it 
can with assurance entrust an applicant with the du- 
ties and obligations of a broadeast licensee. Where 
representations or actions indicate a willingness to 
deceive the Commission, a serious question of char- 
acter qualifications is present. Here, however, there 
was neither motive nor intent to deceive the Commis- 
sion on the part of the applicant. It should be under- 
stood, therefore, that while the epithets ‘falsified 
and forged’ and ‘false and misleading’ can, to a de- 
gree, be applied to the submitted documents, war- 
ranting, as already indicated, an affirmative answer 
to the factual question posed by the issue, as a matter 
of law no prejudicial consequences can be visited 
upon the applicant. And the discussion above should 
make clear that in following the language of the issue 
and using the quoted terms, no personal opprobrium 
whatever is intended to be cast upon the principals.”’ 
(29 F.C. C. at 1319-1320.) 


i ; 24 3543 
In Northern Pacific Radio Corp., 238 R. R. +86, 


F. C. C. .......... (1962), the Commission took into account 
the fact that the licensee’s principals had not participated 
in the day-to-day operation of the station in deciding to 
reduce the forfeiture for repeated violations of Section 
317 of the Act from $5,000 to $1,000. 


On September 13, 1963, the Commission released a 
Memorandum Opinion and Order in Pape Television Co., 
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Inc., 25 R. R. 60 (1963), terminating a license revovation 
proceeding involving Station WALA-TV, Mobile, Ala- 
bama, in which it once again took into account the role 
of the licensee’s principal and that of its employees, in 
ascertaining whether the license revocation sanction should 
be imposed. It was charged that an officer and director of 
the station had attempted to extort money from various 
persons by use of its editorial position, that political broad- 
casts cost more than commercial ones in violation of the 
Communications Act, that certain candidates for office had 
heen given preferential treatment in violation of Commis- 
sion Rules and that control had been involuntarily relin- 
quished without the consent of the Commission in viola- 
tion of the Act. The Commission assumed that the charges 
were true for the purpose of the petition to reconsider 
the Order to Show Cause, and stated, ‘‘that the alleged 
derelictions here are reprehensible and immoral, consti- 
tute palpable violations of the high trust imposed upon 
broadeast licensees, and resulted in gross disservice to the 
public . . .”’ (25 R. R. at 64C.) In its Public Notice of 
this action (Mimeo, No. 40574), the Commission said: 
‘“‘The Commission is of the view that W. O. Pape 
must be held legally responsible for the misconduct 
allegedly resulting from the conduct of Wadsworth 
Pape, his nephew, and another employee, but that W. 
O. Pape is exeused from his legal responsibilities be- 
cause of his severe health disability. The Commission 
also believes that W. O. Pape’s present infirmities 
will present no further problem, since the voting trust 
agreement pending before the Commission, will pro- 
vide diligent and attentive control over the stations in 
the future by the four legally responsible voting trus- 
tees.”’ 


In two recent cases in which the Commission refused to 


grant renewals of licenses’? the Commission specifically 


12. Palmetto Broadcasting Company, 33 F. C. C. 250 (1962) and Eleven 
Ten Broadcasting Corp., 22 R. R. 699 (1962). 
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found that the principals of the licensees either partici- 
pated in the offenses or knew of and acquiesced in them. 
In fact, in one of these cases, this Court affirmed upon the 
basis of the personal participation of the owner in the 
offenses (FE. G. Robinson, Jr. v. FCC, Case No. 17,587, 
Slip Op. Mar. 19, 1964.) 


Finally, attention must be directed to the Commission’s 
recent Decision in Pacifica Foundation, F. C. C. 64-43, re- 
leased January 22, 1964, in which the Commission resolved 
favorably to the licensee the question of its qualification 
to hold its license. It is readily apparent from a reading 
of the Commission’s Decision that the renewal was granted 
in large part because of the fact that the principals of the 
licensee had not personally participated in the offenses in 
question, and further because of the fact that the two of- 
fenses were viewed as isolated. 

In Pacifica, the Commission had received complaints that 
five different programs were offensive or ‘‘filthy’’ in nature, 
and the question was presented whether the licensee’s pro- 
gramming served the public interest. With respect to 
two of the programs broadcast, the licensee itself admitted 
that some of the material was not in good taste. In the case 
of one such offensive broadeast, the licensee stated that it 
had relied on the national reputation of the individual pro- 
ducing the objectionable material and in the future would 
make a review of all broadcasts. With respect to the sec- 
ond broadcast involving a reading of the poem ‘‘ Ballad of a 
Despairing Husband,”’ the licensee admitted that the poem 
should not have been broadeast. The licensee did not at- 
tempt to excuse the broadcast of the poem in question, 
suggesting that the poem ‘‘slipped by”’ the station’s Drama 
and Literature Editor. In the Pacifica case, involving ad- 
mitted violations of standards of good taste and the broad- 
cast of admittedly offensive and filthy material, the Com- 
mission stated that it was dealing with a ‘‘few isolated 
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programs’’ in a four-year period of programming and used 
the following language in refusing to deny renewal: 


“7, In view of the foregoing, we find no impedi- 
ment to renewal on this score. We are dealing with 
two isolated errors in the licensce’s application of its 
own standards—one in 1959 and the other in 1963. 
The explanations given for these two errors are ered- 
ible. Therefore, even assuming, arguendo, that the 
broadeasts were inconsistent with the public interest 
standard, it is clear that no unfavorable action upon 
the renewal applications is called for. The standard 
of public interest is not so rigid that an honest mis- 
take or error on the part of a licensee results in dras- 
tie action against him where his overall record demon- 
strates a reasonable effort to serve the needs and 
interests of his community. . . . Here again, this 
case contrasts sharply with Palmetto where instead 
of two isolated instances, years apart, we found that 
the patently offensive material was broadcast for a 
substantial period of the station’s broadeast day for 
many years .. .”’ 


We submit that it is most difficult to harmonize the Com- 
mission’s statement contained in the foregoing paragraph 
with the drastic action meted out to the Appellant in the 
present case. 

The foregoing cases are not cited in an attempt to re- 
argue the questions settled in F. C. C. v. WOKO, 329 U.S. 
223 (1946). That case decided that a sanction was not il- 
legally imposed merely because it is more severe than that 
imposed in other cases. We maintain that a sanction is 
illegally imposed where the standards applied to the facts 
are different than those applied in similar cases. It is 
urged that where a licensee is judged by such an unspecific 
and broad standard as the ‘‘public interest,’? the Com- 
mission’s previous decisions must be held to define the 


quantum of misconduct below which the sanction is ille- 
gally imposed. In the light of its past decisions, the im- 
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postion of the sanction of revocation in this case is not 
merely too severe, but is entirely unavailable to the Com- 
mission in this case. 


There must be some point below which a de minimus rule 
operates with respect to questionable conduct of a licensee. 
In the Pape case, license revocation proceedings were ter- 


minated despite conduct characterized by the Commission 
as “reprehensible and immoral’’ and as involving ‘‘pal- 
pable violations of the high trust imposed upon broadcast 
licensees.’’ In Pape, revocation was held not warranted 
since there was no personal participation of the president 
and sole stockholder of the licensee. In the Panama City, 
Ocala and WIBS cases, although serious misrepresentations 
were made to the Commission, the licensees were absolved 
because they relied on ‘overzealous agents."” In IWNOE 
where the questionable conduct was far more serious than 
in the present case, the lack of involvement of principals 
was given substantial weight by the Commission. In the 
Pacifica case, admitted violations of standards of good 
taste were held not to be impediments to renewal of a li- 
cense because only isolated instances were involved. In 
the present case, we have two isolated instances of con- 
duct by an employee of the licensee without the participa- 
tion, knowledge or consent of the president or any director 
or stockholder of the licensee. Yet, the Commission has 
held the facts sufficient to support the imposition of the 
most drastic sanction. 

This Court has taken a dim view of an agency using its 
most drastic sanction to completely destroy a valuable 
property right where there was available a lesser sanction 
which would adequately protect public interest. In Church- 
ill Tabernacle v. F. C. C., 81 App. D. C. 411, 160 F. 2d 244 
(1947), this Court remanded to the Commission a case in- 
volving the denial of license renewal of a station which 
had been sold subject to a reversionary provision which the 
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Commission found objectionable. One of the issues there 
presented to this Court for decision was phrased as follows: 


‘Whether the penalty imposed by the Commission 
needlessly destroyed private property in achieving 
a result that could have been just as well obtained 
under a less drastic order.’’ 81 App. D. C. 411 at page 
413. 


This Court remanded on the foregoing issue stating 
“«... that valuable rights and investments made in reliance 
on a license of the Federal Communications Commission 
should not be destroyed except for the most compelling 
reasons.’” 81 App. D. C. 411 at page 414. This Court 
went on to lay down the following rule applicable to all 
federal agencies in considering the choice of the appro- 
priate sanction: 


‘‘For in ordinary fairness, the Federal Communica- 
tions Commission, no less than the Federal Trade 
Commission, owes the duty to exhaust all possible 
avenues of compliance with the Congressional purpose 
before requiring complete destruction of the private 
interest. In the recent case of Jacob Siegel Co. v. 
Federal Trade Commission, the Supreme Court found 
that the Trade Commission had failed to consider 
whether the ends of the Act might not be fulfilled and 
at the same time valuable rights of the applicant saved, 
and remanded the ease to the Commission for deter- 
mination on that point. And before that, in Federal 
Trade Commission v. Royal Milling Co., the Court said 
that the order of the Commission should go no fur- 
ther than is reasonably necessary to correct the evil, 
while at the same time preserving the rights of com- 
petitors and of the public.’’ 81 App. D. C. 411 at page 
415. 


The Commission has made no showing that a lesser punish- 
ment than revocation would not have better served the 
public interest. 
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Unless the Commission is compelled to recognize the 
standards it has laid down in other similar eases, licensees 
are faced with a regime of arbitrary decisions, unpre- 
dictable results, the very opposite of the Rule of Law. We 
submit that if the Commission may revoke this license, 
ignoring as it has both the statutory provision for a warn- 
ing and its own standards for revocation, the Commission 
may hereafter revoke any license for any reason, whether 
its decision be arbitrary or not. Sucha result would subject 
licensees and their investments to uncertainty of operation, 
would deter desirable applicants for future licenses, to the 
detriment of ‘‘public interest.*’ which the Commission is 
bound to preserve and protect. 


Conclusion. 


For the foregoing reasons, we respectfully pray that this 
Court reverse the Decision and Order of the Commission 


adopted May 27, 1963, and the Memorandum Opinion and 
Order of the Commission adopted October 31, 1963. 


Jack P, Buume, 
Fly, Shuebruk, Blume & Gaguine, 
1612 K Street, N. W., 
Washington, D. C., 


Rosert (). MaNseEtx, 
Artuur M. Sotomon, 
Friedlund, Levin & Friedlund, 
31 South Clark Street, 
Chicago 3, Illinois, 
Attorneys for KWK Radio Inc. 


March 25, 1964. 


SUPPLEMENT 


Statutes Involved 


A. The relevant parts of the Administrative Procedure 
Act of 1946, 60 Stat. 243, 5 U.S. C. A. 1001, et seq., are: 


See. 9. In the exercise of any power or authority— 


(b) Licenses— . . . Except in cases of willfulness or 
those in which public health, interest, or safety requires 
otherwise, no withdrawal, suspension, revocation, or annul- 
ment of any license shall be lawful unless, prior to the insti- 
tution of agency proceedings therefor, facts or conduct 
which may warrant such action shall have been called to the 
attention of the licensee by the agency in writing and the 
licensee shall have been accorded opportunity to demon- 
strate or achieve compliance with all lawful requirements. 

B. The relevant parts of the Communications Act of 
1934, as amended, 66 Stat. 718, as amended, 47 U.S. C. A. 
151 et seq., are: 


Section 312. 


(a) The Commission may revoke any station license or 
construction permit— 


(1) for false statements knowingly made either in 
the application or in any statement of fact which may 
be required pursuant to section 308 of this title; 

(2) because of conditions coming to the attention of 
the Commission which would warrant it in refusing to 
grant a license or permit on an original application ; 

(3) for willful or repeated failure to operate sub- 
stantially as set forth in the license; 

(4) for willful or repeated violation of, or willful 
or repeated failure to observe any provision of this 
chapter or any rule or regulation of the Commission 
authorized by this chapter or by a treaty ratified by 
the United States; 
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(5) for violation of or failure to observe any final 
cease and desist order issued by the Commission under 
this section; or 

(6) for violation of section 1304, 1343, or 1464 of 
Title 18. 


(b) Where any person (1) has failed to operate sub- 
stantially as set forth in a license, (2) has violated or failed 
to observe any of the provisions of this chapter, or section 
1304, 1343, or 1464 of Title 18, or (3) has violated or failed 
to observe any rule or regulation of the Commission au- 
thorized by this chapter or by a treaty ratified by the 
United States, the Commission may order such person to 
cease and desist from such action. 


(c) Before revoking a license or permit pursuant to sub- 
section (a) of this section, or issuing a cease and desist 
order pursuant to subsection (b) of this section, the Com- 
mission shall serve upon the licensee, permittee, or person 
involved an order to show cause why an order of revoca- 
tion or a cease and desist order should not be issued. Any 
such order to show cause shall contain a statement of the 
matters with respect to which the Commission is inquir- 
ing and shall call upon said licensee, permittee, or person 
to appear before the Commission at a time and place stated 
in the order, but in no event less than thirty days after 
the receipt of such order, and give evidence upon the mat- 
ter specified therein; except that where safety of life or 
property is involved, the Commission may provide in the 
order for a shorter period. If after hearing, or a waiver 
thereof, the Commission determines that an order of revo- 
cation or a cease and desist order should issue, it shall 
issue such order, which shall include a statement of the 
findings of the Commission and the grounds and reasons 
therefor and specify the effective date of the order, and 
shall cause the same to be served on said licensee, permit- 
tee, or person. 


(ad) In any case where a hearing is conducted pursuant 
to the provisions of this section, both the burden of proceed- 
ing with the introduction of evidence and the burden of 
proof shall be upon the Commission. 
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(e) The provisions of section 1008(b) of Title 5 which 
apply with respect to the institution of any proceeding for 
the revocation of a license or permit shall apply also with 
respect to the institution, under this section, of any pro- 
ceeding for the issuance of a cease and desist order. 
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In the 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 18,250 


KWK RADIO, INC., 


Appellant, 


vs. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee. 


APPEAL FROM A DECISION AND ORDER OF THE FEDERAL 
COMMUNICATIONS COMMISSION 


REPLY BRIEF FOR APPELLANT. 


The Commission’s Counter-Statement of the Case begins 
with the statement that the Appellant’s Statement of the 
Case is not complete. At the outset, attention must be 
focused on the fact that the Commission expressly based 
its Order of Revocation on the conduct of the two treasure 
hunt contests and not upon the ‘‘Bonus Club’’ contests. 
A further reading of the Counter-Statement of the Case 
contained in the Commission’s Brief, however, reveals that 
the Commission is now attempting to support its Order of 
Revocation upon the facts surrounding the ‘‘Bonus Club”’ 
contests. The Commission’s own words clearly demon- 
strates that its Order of Revocation is based solely upon 
the treasure hunt contests: 
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“As indicated in paragraphs 5 and 6, supra, we have 
grounded the issuance of our revocation order herein 
on the provisions of Section 312(a)(2), (3), of the 
Communications Act, which authorize revocation of 
licenses for conditions which would warrant refusal 
to grant an original license or permit and for willful 
or repeated failure to operate substantially as set 
forth in the license. In both respects, we have based 
this order upon KWK’s willful and repeated mis- 
conduct relating to the fraudulent treasure hunts.” 
(Emphasis supplied.) 34 F. C. C. 1044. 


Again, in the Memorandum Opinion and Order of the 
Commission, dated October 31, 1963, denying Appellant’s 
Petition for Reconsideration, the Commission reiterated 
that the facts surrounding the treasure hunt contests were 
the sole basis for its Order of Revocation: 

“‘The willful misconduct for which revocation was 
ordered occurred in connection with the broadcast of 


two treasure hunt programs between June and August 
of 1960.’’ 35 F. C. C. 561. 


The Hearing Examiner, after carefully reviewing the 
“Bonus Club’? contests held that the conduct of those 
contests was not contrary to the public interest nor did it 
constitute a willful or repeated failure by KWK to operate 
substantially as set forth in its license. (34 F. C. C. 1087.) 
The Commission agreed with the Hearing Examiner that 
the conduct of the ‘‘ Bonus Club”’ contests were not grounds 
for a revocation of KWK’s license under Sections 312(a) (2) 
and 312(a)(3) of the Communications Act. It is apparent 
that the discussion in the Commission’s Brief of the ‘‘Bonus 
Club”’ contests suggests that the Commission based its 
Order of Revocation on reasons other than those expressly 
stated in that Order. The recitation of the facts surround- 
ing the ‘‘Bonus Club” contests is a clear attempt by the 
Commission to now save its Order of Revocation by adding 
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facts which could not support an Order of Revocation. Since 
the Commission erred in its conclusions that the treasure 
hunt contests were fraudulent, it cannot now be heard to 
argue other matters to divert attention from the announced 
basis for its Order. 


On pages 15 and 16 of the Commission’s Brief, the Com- 
mission argues that the licensee failed to take reasonable 
precautionary measures to insure that the treasure hunt 
contests would be properly conducted. This very argu- 
ment was made before the Hearing Examiner, and he, 
after carefully considering this argument and having heard 
all of the evidence, concluded as follows: 

“‘The manner of conducting such promotions . . . was 
known to both the station manager and Mr. Spheeris, 
and the promotion was made the personal responsibility 
of the station manager. The Burcau fails to state what 
further acts of care and prudence could reasonably be 
expected under such circumstance and none is ap- 
parent.’’ (Emphasis supplied.) 34 F. C. C. 1092. 


In its Order of Revocation, the Commission likewise set 


forth no grounds upon which such a finding could have been 


made. 


The Commission’s Brief, in its reply to Argument I of 
Appellant’s Brief, has raised no matters meeting the argu- 
ment in Appellant’s Brief. Specifically, the Commission’s 
Brief fails to mect the argument that the Commission's 
interpretation of Section 9(b) of the APA has reduced the 
clear intention of Congress to a nullity. 

In support of its sole ground for revoking this license, 
namely its conclusion that the treasure hunt contests were 
fraudulent, the Commission cites Donaldson v. Read Maga- 
zine, 333 U. S. 178, 68 S. Ct. 591 (1948). In Donaldson, a 
magazine conducted a puzzle contest in which the magazine 
represented that contestants would be cligible to win prizes 
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upon payment of a $3 entrance fee. In fact, however, the 
puzzle was made so easy that almost every contestant would 
have a correct solution. These successful contestants would 
be then required to pay further and additional sums to 
enter ‘‘tie-breaking”’ contests, and would be required to pay 
a minimum of $9 and as much as $42 before the contest 
was over. On these facts, the Supreme Court upheld the 
order of the Postmaster General directing that mail ad- 
dressed to the magazine be returned to the senders marked 
“fraudulent”? and that postal money order sums payable 
to their order be returned to the remitters. 


The conduct held fraudulent in Donaldson was a scheme 
to obtain money from members of the public by means of 
false representations. In fact, pursuant to this scheme, 
90,000 contestants submitted answers and paid entrance 
fees for the first series of 80 puzzles. 27,000 people paid 
additional entrance fees and completed the first set of ‘‘tie- 
breaking’? puzzles before the fraud order was issued. The 
Postmaster General acted under a statute designed to 
prevent enterprises from using the mails to obtain money 
by false pretenses. 


How very different are the facts in the case at bar 
where there was present no scheme, stratagem or intention 
of obtaining moncy or any other property from anybody. 
It is clear that the Donaldson case describes a classic va- 
riety of fraud, having the essential elements of misrepre- 
sentation, reliance and a taking of property. The Donald- 
son case is, therefore, wholly irrelevant to the present 
issues. 


On pages 29 and 30 of the Commission’s Brief there is 
discussed the contention of the Commission that Mr. 
Spheeris was delinquent and lacked candor in disclosing to 
the Commission the true facts concerning the treasure 
hunt contests. The Commission has so contended even 
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in the face of its own findings and conclusions that nothing 
in the record of this case unfavorably reflects on the char- 
acter or qualifications of any principal of the licensee. Con- 
trary to the Commission’s contention, it was only through 
Mr. Spheeris’ help that the Commission did discover the 
true facts concerning the conduct of the treasure hunt con- 
tests. Also, on this point, the Hearing Examiner made the 
following positive finding: 


‘‘A further matter consonant with licensee responsi- 
bility is KWK’s cooperation with the Commission in 
its investigation of the matters here presented and 
continued cooperation after the instant proceeding 
was in adjudicatory status. As shown on the record, 
it also made additional records available without objec- 
tion to Bureau counsel during the course of the evi- 
dentiary phases of the proceeding. Also to be weighed 
favorably in this appraisal is the evidentiary showing 
that Mr. Spheeris has a reputation in his community 
for truthfulness, honesty, and good character, and has 
made substantial contributions in time and service to 
both national and local civic, religious and other or- 
ganizations.”’ (34 F. C. C. 1092.) 


This again reveals one of the glaring inconsistencies in 
the Commission’s decision. 


Once more we ask this Court to view this case in its 
proper perspective. Can the Commission arbitrarily de- 
stroy a valuable property right, thereby wiping out the 
life savings of stockholders and the jobs upon which forty 
families depend, all because of two treasure hunt contests 
which were conducted by a single employee of a station 
wherein the promised prizes were paid to bona fide con- 
testants? The licensee has incurred overwhelming expenses, 
and its income has been decreased by the uncertainties of 
further operation with its license under a cloud. Can the 
Commission seriously contend that a cease and desist order 
or a warning pursuant to Section 9(b) of the Adminis- 
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trative Procedure Act would not have achieved the result 
the Commission desired? Every month that goes by the 
station shows significant losses due to its inability to make 
long-term commitments with advertisers because of the 
pendency of this revocation proceeding. 

A Commission, bound by law to act fairly and in the 
public interest, by its utter failure to afford the licensee its 
statutory opportunity to comply with Commission stand- 
ards, by its arbitrary and unreasonable imposition of the 
most drastic sanction that it could impose, has failed to 
serve that which it is bound to protect. 


Conclusion. 


For the foregoing reasons, we again respectfully pray 
that this Court reverse the Decision and Order of the Com- 
mission adopted May 27, 1963, and the Memorandum 
Opinion and Order of the Commission adopted October 31, 


1963. 
Jack P. Buume, 
Fly, Shuebruk, Blume & Gaguine, 
1612 K Street, N. W., 
Washington, D. C., 


Rosert O. Mansett, 
Artur M. Sotomon, 
Friedlund, Levin & Friedlund, 
31 South Clark Street, 
Chicago, Illinois, 
Attorneys for KWK Radio, Inc. 


May 4, 1964. 
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In the 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 18,250 


KWK RADIO, INC., 
Appellant, 
vs. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee. 


APPEAL FROM A DECISION AND ORDER OF THE FEDERAL 
COMMUNICATIONS COMMISSION 


PETITION FOR REHEARING. 


KWK Rapio, Inc., Appellant, by Jack P. Blume, Arthur 
M. Solomon and Robert O. Mansell, its attorneys, respect- 
fully petitions (1) that this Court reconsider its decision 
herein filed June 11, 1964; or in the alternative, (2) that 
a rehearing before the full Court, sitting en banc, be or- 
dered. As grounds therefor, Appellant states as follows: 


I. 
Erroneous Definition of ‘‘Willfulness’’ Applied. 


The conclusion of the Commission and the opinion of 
the Court to the effect that the Appellant was guilty of 
willful conduct proceeds from an erroneous definition of 
willfulness. Although the opinion of the Court does not 
state the basis for its conclusion, it appears that the Court 
is adopting the definition of willfulness as encompassing 
eonduct which is merely intentional. The decision, there- 
fore, allows agencies to dispense with the required notice 
in almost every conceivable instance. Appellant’s brief, 
we respectfully submit, raised this question as an impor- 
tant problem of administrative law which has never been 
satisfactorily clarified by this or any other Court. Be- 
cause of the importance of this Court as an interpreter 
of the Administrative Procedure Act, we again respect- 
fully urge the Court to lay down more explicit guide lines 
as to the meaning of willfulness in this Section of the 
Act. We believe that the summary treatment of this point 
m the decision of the Court may be interpreted as giving 
all administrative agencies the freedom to ignore the re- 
quirements of Section 9(b) of the Administrative Pro- 
cedure Act. 


Appellant further respectfully submits that this case is 
a most suitable one for a clarification of Section 9(b) for 
the record is clear that the questionable conduct here at 
issue was the conduct of a single employee done without 
knowledge or participation of his superiors and further, 
that there was no reasonable basis for anyone to suspect 
that the employee would fail to hide the treasures. We 
again submit that it is precisely this kind of case that 
Congress had in mind when it required a warning to be 
given to licensees, 
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Senator McCarran, in reportiing to the Senate on the 
meaning of Section 9(b) stated: ‘‘The exceptions to the 
second sentence, regarding revocations, apply only where 
the demonstrable facts fully and fairly warrant the appli- 
cation of the exceptions. Wallfulness must be manifest.”’ 
Report of the Senate Judiciary Committee, S. Rep. 752, 
Administrative Procedure Act—Legislative History, Sen. 
Doc. No. 248 at 211-212, 79th Cong. 2d Sess. 1946. (Em- 
phasis supplied.) Representative Walter commented that 
Section 9(b) ‘‘prohibits (agencies) from withdrawing a 
license without first giving the licensee notice and an op- 
portunity to achieve compliance except in cases of obvious 
willfulness or emergency . .. ’’ Proceedings in the 
House, May 24, 1946, Sen. Doc. No. 248 at 368. (Emphasis 
supplied.) Certainly in the conduct of these two treasure 
hunts, where bona fide winners were paid the promised 
prizes, it is very difficult to see how this licensee could 
have been guilty of willfulness at all and certainly not of 
the manifest, obvious willfulness that Congress intended 
when it enacted Section 9(b). The decision of the Court 
has erroneously adopted the view of the Commission that 
this exception should be allowed to swallow the rule. 


II. 


Whether the Commission Correctly Concluded That the 
Licensee Was Guilty of Fraud Is in Part a Question of 
Law for Decision by This Court. 


We again respectfully urge that the Commission has 
purported to find fraud although not a single witness 
testified that he was misled by the manner in which these 
treasure hunts were conducted. There was, therefore, a 
failure of proof and failure to meet the Commission’s 
burden of proving its case. 


We also urge that the Commission made no findings to 
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support its ultimate conclusion of fraud from which this 
Court could test the validity of that conclusion. 

Furthermore, it is a question of law for determination 
by this Court whether fraud can be found in the conduct 
of a contest where no collusion was present, where bona 
fide members of the listening public were paid the prom- 
ised prizes, and where no one was shown to have been 
misled. 

The severity and the rarity of the sanction here imposed 
would seem to call for a stricter standard of proof and of 
clearer definition of the offense than this Court has re- 
quired of the Commission. 


Til. 


Conclusion. 


Wuereror:, it is respectfully prayed (1) that this Court 
veconsider its decision herein filed June 11, 1964; or (2) 


that a rehearing before the full Court, sitting en banc, be 
ordered; and (3) that the Court grant such other and 
further relief as it deems just and equitable. 


Respectfully submitted, 


Jack P. Buume, 
Fly, Shuebruk, Blume & Gaguine, 
1612 K Street, N. W., 
Washington, D. C., 
Roserr O. MANnsELL, 
Artuur M. SoLomon, 
Friedlund, Levin & Friedlund, 
31 South Clark Street, 
Chicago 3, Illinois, 
Attorneys for KWK Radio, Inc., 
Appellant. 


June 25, 1964. 


CERTIFICATE. 


I, Jack P. Buume, counsel for Appellant in the above- 
entitled case, hereby certify that the foregoing petition is 
presented in good faith and not for delay. 


Jack P. Biume. 


